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NOMINATIONS OF TIMOTHY C. BATTEN, SR,
OF GEORGIA, NOMINEE TO BE DISTRICT
JUDGE FOR THE NORTHERN DISTRICT OF
GEORGIA; LEO MAURY GORDON, OF NEW
JERSEY, NOMINEE TO BE JUDGE OF THE
UNITED STATES COURT OF INTERNATIONAL
TRADE; THOMAS E. JOHNSTON, OF WEST
VIRGINIA, NOMINEE TO BE DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF
WEST VIRGINIA; AND AIDA M. DELGADO-
COLON, OF PUERTO RICO, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF
PUERTO RICO

TUESDAY, FEBRUARY 7, 2006

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 4:04 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. John Cornyn pre-
siding.

Present: Senator Cornyn.

OPENING STATEMENT OF HON. JOHN CORNYN, A U.S.
SENATOR FROM THE STATE OF TEXAS

Senator CORNYN. The Committee will come to order. Today, we
have a confirmation hearing for four of the President’s judicial
nominees, and it is my hope and expectation that barring any un-
foreseen events, we will get these nominations to the Committee
and to the floor of the Senate as soon as possible.

I have a statement from the ranking member, Senator Pat
Leahy, which will be made part of the record, without objection.
Also, Senator Frank Lautenberg has offered a written statement
introducing Leo Gordon, which will likewise be made part of the
record, without objection.

I also have a statement from Senator Saxby Chambliss con-
cerning the nomination of Timothy Batten. He explains that both
he and Senator Isakson are attending the funeral of Coretta Scott
King and so they are unable to be here. I know there are other
members who are attending today, hence the light turn-out for the
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hearing. But, as I always tell nominees who come up for confirma-
tion hearings, poor attendance is not a bad sign.

[Laughter.]

Senator CORNYN. You have to worry when everyone is here, load-
ed for bear, so to speak.

We are honored to have members of the Senate and the House
here to make some introductory comments about some of the nomi-
nees, and I would like to first recognize Senator Rockefeller for any
comments he would like to make on behalf of Thomas Edward
Johnston.

PRESENTATION OF THOMAS E. JOHNSTON, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF WEST
VIRGINIA, BY HON. JOHN ROCKEFELLER, A U.S. SENATOR
FROM THE STATE OF WEST VIRGINIA

Senator ROCKEFELLER. Thank you, Mr. Chairman, and I just
would pause to say that I admire what you have been through and
gone through over the past several weeks. It has probably been
some of the busier days of your life.

Senator CORNYN. Well, we are glad to get to hopefully some sim-
pler, easier to projects to deal with, like the hearings today.

Senator ROCKEFELLER. Well, I hope my suggestion here will be
taken and the President’s nominee will be accepted by the Senate,
and I am sure that will be the case.

Tom Johnston—and you gave his name—is our U.S. Attorney for
the Northern District of West Virginia. We have two districts,
North and South, and both are very complicated and both very,
very different. That may be true in most States, but it certainly is
true in ours.

He has agreed, along with his family who is behind me—and per-
haps at this point I should ask them to wave or rise or something.

Senator CORNYN. That would be great.

Mr. Johnston, if you would ask your family to stand? And if you
would care to introduce them, please go ahead.

Mr. Johnston. Thank you, Senator. This is my wife, Lisa Grimes
Johnston; my son, Jack; my daughter, Joanna; and my mother-in-
law, Jeanette Grimes.

Senator CORNYN. Very good. Welcome. I am glad you are here.

Senator ROCKEFELLER. It is important to get that mother-in-law
part right.

[Laughter.]

Senator ROCKEFELLER. Thank you, Mr. Chairman. He has been
nominated to come down and take the vacancy created by some-
body who is an extremely close friend of mine, Judge Charles Hay-
den, who was judge there for many years, participated heavily in
the life of our State, as does yet his wife, Priscilla, whom I am sure
Tom Johnston knows very well. She has been on the board of edu-
cation and I voted for her every time.

I don’t know Tom Johnston that well, but I know him well
enough to say that he is a very fine young lawyer in his own right,
and by all accounts that I and my folks from my office working on
this have been able to find out, he is a very capable and a very
dedicated U.S. Attorney. I submit to the Committee that I expect
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him to be a very good Federal judge, also. I don’t have any doubts
about that.

As I indicated, the seat that he will fill is a significant one. Judge
Hayden has made a mark on the history of West Virginia like rel-
atively few others. But Tom Johnston will be up to filling those
shoes and I want to be able to see that happen. I support him, and
I thank you for your attention, Mr. Chairman.

Senator CORNYN. Well, thank you very much, Senator Rocke-
feller, for being here and for making that introduction. I am sure
Mr. Johnston and his family appreciate it, and I can guarantee you
the Committee does.

We will stick with West Virginia, and Representative Capito is
here. Welcome to the Committee and any additional comments you
would care to make, now would be a good time to do that.

PRESENTATION OF THOMAS E. JOHNSTON, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF WEST
VIRGINIA, BY HON. SHELLEY MOORE CAPITO, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF WEST VIRGINIA

Representative CAPITO. Thank you, Mr. Chairman, and I cer-
tainly would like to make an additional comment. Tom Johnston is
born and bred in West Virginia. I consider him one of the best and
brightest minds in our State of West Virginia. He is raising his
family in West Virginia, and for those of us in West Virginia—and
Senator Rockefeller knows this well, being a fellow West Vir-
ginian—there is nothing we treasure more than those that stay in
West Virginia and raise their family and contribute to the fabric
of the society and the economics of our State.

Tom has been a good friend of mine, I would say, for 5 years. 1
really met him through a political process, but we have grown to
be friends with our families. He is raising, as I said, two fine young
children back there, and he has led as the U.S. Attorney with great
leadership and skill and we are very grateful to that.

I know he has had some assignments with the Department of
Justice that have been exceptional for our State and for our Nation,
but I expect him to be an extremely fair-minded judge. And I will
say he is a young man. I guess we have to admit that, don’t we?
A young man, but he will have the courage, I think, to make the
right decision. He has a lot of kindness and compassion, which I
believe is critical when you become a judge, and I know that he
will have a great longevity in this position that is going to be very
important to our State.

So I am really pleased to be here with Senator Rockefeller. He
has been a great guiding light for me, certainly, as the junior, jun-
ior, junior member of the West Virginia delegation. So I am pleased
to have President Bush’s great leadership in appointing Tom John-
ston as a judge in the Southern District, and I look forward to his
many years of service.

Thank you for giving me the opportunity.

Senator CORNYN. Thank you, Representative Capito, for taking
the time to come here and make those remarks.

We know that members of the Senate and the House have a lot
of other engagements they could be involved in, and other duties.
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So, please feel free—if you would like to stay, fine. If you have
other obligations, feel free to leave when you need to do so, but
thank you very much for being here.

Our next introducer is Luis Fortuno, U.S. Representative from
Puerto Rico, and Resident Commissioner, to speak on behalf of
Aida Delgado-Colon.

Representative Fortuno, welcome to the Committee.

PRESENTATION OF AIDA M. DELGADO-COLON, NOMINEE TO
BE DISTRICT JUDGE FOR THE DISTRICT OF PUERTO RICO,
BY HON. LUIS G. FORTUNO, A REPRESENTATIVE IN CON-
GRESS FROM THE COMMONWEALTH OF PUERTO RICO

Representative FORTUNO. Thank you, Mr. Chairman. Thank you
for allowing me the honor to introduce her.

As the sole Representative in Congress of the 4 million U.S. citi-
zens residing in Puerto Rico, it gives me great pleasure to intro-
duce U.S. Magistrate Aida Delgado to the Senate Judiciary Com-
mittee.

She is here with us and she has some members of the family and
coworkers who are joining her today.

Senator CORNYN. Would you introduce your family members so
we can identify them and they can share in your glory here?

Judge DELGADO-COLON. I would be honored and pleased to do
that, Mr. Chairman. First of all, I would like to introduce my moth-
er, Luz Colon. She is a retired teacher for the Commonwealth of
Puerto Rico.

Senator CORNYN. Welcome.

Judge DELGADO-COLON. With her, my sister, Zulma. She is a de-
voted prosecutor within the Department of Justice in the Common-
wealth of Puerto Rico. And along with me, as well, if you allow me
to introduce at least a group of ten close, lifetime family friends
whom I consider my relatives. All of them can stand at the same
time. They have been very supportive and didn’t hesitate to leave
the warm temperature of the Caribbean to be here today.

Senator CORNYN. Well, welcome to all of you, and I know that
your presence here is a great comfort and encouragement to the
nominee.

Judge DELGADO-COLON. Thank you.

Senator CORNYN. Thank you.

Representative Fortuno.

Representative FORTUNO. Thank you.

She is the President’s nominee for a vacancy on the U.S. District
Court for the District of Puerto Rico. Mr. Chairman, I am honored
and enthusiastic to appear before you today in support of her nomi-
nation.

Ms. Delgado was born in Lares and educated at the University
of Puerto Rico and the Pontifical Catholic University of Puerto
Rico. From those two institutions, she graduated with honors.
Early in her legal career, she joined the Governor of Puerto Rico’s
Advisory Council on Labor Law as Director of Research and Inves-
tigations.

From 1982 to 1991, Ms. Delgado worked in the Office of the Fed-
eral Public Defender for the District of Puerto Rico, first as Assist-
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ant Federal Public Defender, then as First Assistant Federal Public
Defender, and finally as Acting Federal Public Defender. Since
1993, Magistrate Judge Delgado has served with distinction as a
U.S. Magistrate in the U.S. District Court of Puerto Rico.

During that time, her rulings on both civil and criminal pro-
ceedings have had over a 98-percent adoption rate by the district
court. From 1999 through 2003, she was accountable for resolving
over 60 percent of all criminal pre-trial matters and over 55 per-
cent of all civil pre-trial matters from the total number of issues
assigned to magistrates of that court.

Since 2002, Magistrate Judge Delgado has also been an adjunct
professor of Federal civil and criminal forensics practice at the Pon-
tifical Catholic University of Puerto Rico School of Law. Her impec-
cable record in public service and in the field of law has earned her
a place amongst the most distinguished jurists and attorneys in
Puerto Rico.

This nominee has received widespread support from those who
have worked with her. Actually, that is attested by so many of her
co-workers joining us today. Those who face her in the courtroom
speak with respect and admiration. Recently, the Federal Bar Asso-
ciation expressed its unconditional satisfaction with her qualifica-
tions and recognized her as, I quote, “exceptional, competent and
qualified Federal legal professional.”

Yesterday, the Hispanic National Bar Association endorsed her
nomination by saying, and I quote again, “She has earned a well-
deserved reputation of excellence over a 25-year career,” end quote,
and described her as, and I quote, “eminently qualified for the job,”
end of quote.

Last year, the American Bar Association issued a nearly unani-
mous vote rating Ms. Delgado as well qualified for appointment as
judge of the United States District Court for Puerto Rico. It is the
highest rating given by the American Bar Association Standing
Committee on the Federal Judiciary.

Mr. Chairman, Ms. Delgado without any doubt is at the top of
the legal profession in her community. Aida Delgado has been a
pioneer in her family and profession. As the first lawyer in her
family, she became the first woman at the Federal public defend-
er’s office and the first woman to be appointed Magistrate Judge
in the District Court for Puerto Rico. She has received numerous
awards and acknowledgements, and recently the Puerto Rico House
of Representatives adopted a resolution endorsing her nomination.

I believe that Ms. Delgado possesses the intellectual capacity, the
education and unbiased and dispassionate frame of mind which
will allow her to excel in her new position. It is a pleasure for me
to introduce to you and to recommend Ms. Aida Delgado as a nomi-
nee that fully understands the responsibility that a position on the
Federal bench entails. I commend the President for selecting such
an outstanding nominee, and if confirmed, she will be the second
woman to go to the district court bench since 1985.

Thank you very much again, Mr. Chairman.

Senator CORNYN. Thank you, Representative Fortuno, for your
introduction and the time you spent here. We appreciate that very
much, and I know the nominee and her family and friends do as
well. Thank you.
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At this time, could I ask the nominees please to step forward?
I need to administer the oath.

If you would raise your right hand, do each of you swear that
your testimony before the Committee will be the truth, the whole
truth and nothing but the truth, so help you God?

Mr. BATTEN. I do.

Mr. GORDON. I do.

Mr. JounsTON. I do.

Judge DELGADO-COLON. I do.

Senator CORNYN. Thank you. Please have a seat.

Welcome, Mr. Batten and Mr. Gordon, as well.

By way of background, Timothy Carroll Batten, Sr., was nomi-
nated to be United States District Judge for the Northern District
of Georgia. He received his Bachelor’s of Science from the Georgia
Institute of Technology and he has spent his entire legal career as
an attorney with the firm of Shreeder, Wheeler and Flint, in At-
lanta, working in commercial litigation, including fraud and breach
of contract cases, construction cases, personal injury, products li-
ability and malpractice litigation.

Welcome, Mr. Batten. If you have some family members here,
this would be a good time maybe to introduce them.

Mr. BATTEN. Thank you, Mr. Chairman.

My wife, Beth is here. We brought half of Georgia. I have got six
children. This is my oldest daughter, Anna, and then Claire. No.
3 had to take care of No. 6, who had expired. This is Laura and
Paige.

And then I also brought my parents, Hosea and Carol Batten; my
father-in-law, Carey Parkman; my brother, Eric, and his wife,
Vicki; and three of their children, Scott, Rebecca and Mimi.

Senator CORNYN. Well, welcome to all of you. Thank you for com-
ing. You have got a lot of good support there.

Mr. BATTEN. I am sorry if there aren’t enough seats in the back.

Senator CORNYN. Well, I know this is an important day not just
for you, but for your family and friends as well.

Senator CORNYN. Our fourth nominee is Leo Maury Gordon,
nominated to be Judge of the United States Court of International
Trade. Mr. Gordon received an A.B. from the University of North
Carolina at Chapel Hill in 1973, and a J.D. from Emory in 1977.

Following law school, he served as an assistant counsel to the
House Judiciary Committee’s Subcommittee on Monopolies and
Commercial Law, focusing on antitrust and other commercial legis-
lation. Since 1981, Mr. Gordon has been an attorney at the United
States Court of International Trade, advising the judges of the
court on substantive and procedural issues and litigation pending
before the court, as well as on matters pertaining to the operation
of the court.

Mr. Gordon, welcome, and if you have some introductions, we
would be pleased to hear those at this time.

Mr. GORDON. Thank you very much, Mr. Chairman. It is my
pleasure to introduce my wife, Marci Spero Gordon; my twin
daughters, Jenny Gordon and Sarah Gordon; my brother, Toby
Gordon; and the reason I am here today, my mother, Pearl Gordon.

Senator CORNYN. Well, welcome to each of you. Thank you for
coming, and thank you for introducing your family to us.
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We are going to entertain statements from each of the nominees,
and I would ask for you to keep those in the 5-minute range.
Hence, the clock, the timer out front. That is no stranger to any
of you particularly in appellate courts. We don’t have the green,
yellow and red lights, but we do have a timer here.

Mr. Batten, we will start with you, if we may, if you have an
opening statement or any comments you would care to make.

STATEMENT OF TIMOTHY C. BATTEN, SR., NOMINEE TO BE
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF GEORGIA

Mr. BATTEN. Thank you, Mr. Chairman. I just would like to ex-
press my profound appreciation to the President and to Senators
Chambliss and Isakson, from Georgia, for lending support to my
nomination and the President for nominating me. This is a position
that I have felt strongly about for many years and I feel like it is
a tremendous opportunity to serve the public and one that I believe
I am ready for. And it is with great enthusiasm that I look forward
to this opportunity hopefully to be confirmed by the Senate and to
serve.

[The biographical information of Mr. Batten follows:]



8

1. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)

Timoth& Carroll Batten, Sr.

Address: List current place of residence and office address(es).
Residence:

Atlanta, GA 30350-3427

Business:

Schreeder, Wheeler & Flint, LLP
1600 Candler Building

127 Peachtree Street, NE
Atlanta, GA 30303-1845

Date and place of birth.

5/23/60
Atlanta, Georgia

Marital Status (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer's name and business address(es).

Married to Elizabeth (“Beth”) Parkman Batten since April 25, 1987, who is a
homemaker

Education: List each college and taw school you have attended, including dates
of attendance, degrees received, and dates degrees were granted.

Law school: University of Geergia from 9/81 — 5/84. Received Juris Doctor 5/12/84

College: Georgia Institute of Technology from 9/77 — 6/81. Received Bachelor of
Science in Industrial Management 6/13/81

Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and
organizations, nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or employee since
graduation from college.
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Schreeder, Wheeler & Flint, LLP from 9/10/84 to present. Originally hired as an
asseciate; became a full equity partner on 1/1/93.

Skinner, Wilson, Strickland, Benson & Hardy from 6/83 — 8/83 as a summer clerk.
This Iaw firm was located in Atlanta, but has not been in existence in more than a
decade.

Troutman Sander§ law firm from 6/82 — 8/82 as a summer clerk.

T.E.C.H. Ventures, Inc. from 10/91 to present. This is a closely held corporation whose
stock is owned entirely by my father. I am one of four directors and am the corperate
secretary.

Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

I enrolled in the United States Marine Corps’ Platoon Leaders Class program on
December 30, 1977, and I served inactively until June 5, 1978, when I went to Officer
Candidates School in Quantice, Virginia. I successfully completed OCS and was
honorably released from active duty on July 14, 1978, and transferred to the reserve. I
was honerably discharged from the Marine Corps Reserve on March 19, 1980, as a
private (E-1).

Honors and Awards:" List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

Vice-Chairman, Moot Court Board, UGA Law School.
Bar Associations: List all bar associations, legal or judicial-related committees or

conferences of which you are or have been a member and give the titles and
dates of any offices which you have held in such groups. )

' State Bar of Georgia since 1984; State Bar of Georgia Appellate Admissions Committee

Chairman 1988-1991; The Florida Bar since 1988; Old Warhorse Lawyers Club since
1999,

Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you

-belong.

1 am not a member of any organization that is active in lobbying before public bodies. I
am a member of East Cobb Presbyterian Church.
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Court Admission: List all courts in which you have been admitted to practice,
with dates of admission and lapses if any such memberships lapsed. Please
explain the reason for any lapse of membership. Give the same information for
administrative bodies which require special admission to practice.

_Georgia Supreme Court, 1984; Georgia Court of Appeals, 1984; United States Court of

Appeals for the Eleventh Circuit, 1985; United States Court of Appeals for the Fifth
Circuit, 1990; United States District Court, Northern District of Georgia, 1984; United
States District Court, Middle District of Florida, 1993; United States District Court,
Southern District of Florida, 1993; Trial Bar of the United States District Court,
Southern District of Florida, 1993; United States Tax Court, 1986; Florida Supreme
Court, 1988. No lapsed memberships.

Published Writings: List the titles, publishers, and dates of books, articles,
reports, or other published material you have written or edited. Please supply
one copy of all published material not readily available to the Committee. Also,
please supply a copy of all speeches by you on issues involving constitutional
law or legal policy. If there were press reports about the speech, and they are
readily available to you, please supply them.

2003 Georgia Contract Law and Litigation Seminar: Attorneys Fees (updated copy for
2005 seminar attached hereto).

Health: What'is the present state of your health? List the date of your last
physical examination.

Excellent; June 15, 2005.

Judicial Office: State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the
jurisdiction of each such court.

N/A.

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment
was affirmed with significant criticism of your substantive or procedural rulings;
and (3) citations for significant opinions on federal or state constitutional issues,
together with the citation to appeilate court rulings on such opinions. If any of
the opinions listed were not officially reported, please provide copies of the
opinions.

N/A.
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Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronologically) any unsuccessful candidacies for
elective public office.

N/A.

Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as clerk to a judge, and if so, the
name of the judge, the court, and the dates of the
period you were a clerk; No

2. whether you practiced alone, and if so, the addresses
and dates; No

3. the dates, names and addresses of faw firms or
offices, companies or governmental agencies with
which you have been connected, and the nature of
your connection with each;

My only legal employment since my graduation from law school in 1984 has been with
Schreeder, Wheeler & Flint, LLP.

b. 1. What has been the general character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

Schreeder, Wheeler & Flint, LLP is a full-service general business practice that was
formed in 1974, currently having twenty-five attorneys. I have been a frial lawyer with
the firm since I began my employment in 1984, During that I time I have tried a wide
variety of primarily civil cases.

2. Describe your typical former clients, and mention the areas,
if any, in which you have specialized.

‘ My typical clients include small, medium and large business and financial institutions,

and individuals. I have specialized in commercial litigation, including fraud and
breach of contract cases, construction cases, and personal injury, products liability, and
malpractice litigation, both plaintiff- and defendant-oriented.
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c. 1. Did you appear in court frequently, occasionally, or not at
all? Frequently. If the frequency of your appearances in
court varied, describe each such variance, giving dates.

2. What percentage of these appearances was in:
(a) federal courts: 30 percent
(b) state courts of record: 65 percent
{c) other courts: 5 percent

3. What percentage of your litigation was:
(a) civil: 95 percent
(b) criminal: 5 percent

4. State the number of cases in courts of record you tried to
verdict or judgment (rather than settled), indicating whether
you were sole counsel, chief counsel, or associate counsel.

Forty as sole counsel; twenty as chief counsel, and thirty as asseciate counsel.-

5. What percentage of these trials was:
(a) jury: 50 percent
(b) non-jury: 50 percent

Litigation: Describe the ten most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the
docket number and date if unreported. Give a capsule summaiy of the
substance of each case. ldentify the party or parties whom you represented;
describe in detail the nature of your participation in the litigation and the final
disposition of the case. Also state as to each case:

(a) the date of representation; .

(b)  the name of the court and the name of the judge or judges before
whom the case was litigated; and

(c) theindividual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other parties.

(1)  FDICv. Coleman, Shaw, Willous Group, Inc., 91 F.3d 161 (1996). I represented

the FDIC as Conservator for Hollywood Federal Savings Bank in a suit against several
investors in-a failed business venture. The defendants filed counterclaims against our client
raising several issues involving the interpretation and application of 12 U.S.C. § 1823(e), the
D'Oench, Duhme doctrine, and the United States Supreme Court’s recent decision in
O’Melveny & Myers v. FDIC, 512 U.S. 79, 86, 114 S. Ct. 2048, 2054, 129 L.Ed.2d 67 (1994).

Judge Forrester granted our client’s motion for summary judgment in the district court, and
the Eleventh Circuit affirmed. The defendants were represented by Michael Dailey, now with

5



13

Anderson Dailey, LLP, Suite 1820, 3475 Piedmont Road, NE, Atlanta, GA 30305, tp.
404.442.1800.

) Convalescent Servs., Inc. v. Tafure, No. H-87-2404, (S.D. Tex. 1990). 1
represented a nursing home in a suit against 2 woman whose mother had died while in the care
of the nursing home. The daughter, who was the personal representative of her mother’s
estate, filed a counterclaim for personal injury and wrongful death, alleging that the nursing
home had failed to properly care for her mother, causing her death. The case was tried before
District Judge Norman Black, and the jury returned a verdict in favor of my client on the
complaint and counterclaim. The Fifth Circuit affirmed the judgment in an unpublished
opinion, 928 F.2d 401 (5th Cir. 1991). Opposing counsel was Ray Schindler with Hughes,
Schindler & Hamm, whose last known address is 13700 Veterans Memorial Drive, Suite 460,
Houston, TX, tp. 713.537.1501.

(3)  Jones v. Johnson & Johnson, Inc., No. 1:96-cv-2338-JOF (N.D. Ga. 1996). 1
represented a former employee of Johnson & Johnson who sold stents that are implanted
during heart surgeries. The issue was the enforceability of a covenant not to compete. After
substantial discovery, the case ultimately settled, with my client free to compete against her
former employer. Judge Owen Forrester presided over the case, and Johnson & Johnson was
represented by Les Schneider of Wimberly & Lawson, Suite 400, Lenox Towers, 3400
Peachtree Road, NE, Atlanta, GA 30326-1107, tp. 404.365.0900.

“@ Perry v. Md, Cas. Co., 193 Ga. App. 288, 387 S.E.2d 898 (1989). The morning
after Jack Perry had arthroscopic knee surgery, he went to the office of his employer’s
worker’s compensation carrier to pick up a check. The night before, one of the janitors had
applied Liquid Gold on the rubber floor mat at the building’s entrance. Jack was walking
with crutches, one of which slipped when it came into contact with the oily mat, causing Jack
to land directly on the knee that hiad been operated on the day before. I represented Jack and
his wife in a suit against the building owner, its management company, the primary tenant,
and the janitorial service. The jury trial, before the late Judge John Bruner in January 1988,
Tlasted three weeks and resulted in a verdict for my clients of $165,000. The defendants were
represented by Lance Lourie of the former Long, Weinberg, Ansley & Wheeler firm; Sam
Pierce of the Drew, Eckl and Farnham firm; and Richard Eason of Eason, Kennedy &
Associates. The current addresses and telephone numbers for Mr. Lourie are Watkins Lourie
Roll & Chance, LLP, Tower Place 200, Suite 1050, 3348 Peachtree Road, NE, Atlanta, GA
30326, tp. 404.760.7400; for Mr. Pierce are 5064 Roswell Road Suite C-300, Atlanta, GA 30342,
tp. 404.843.1512; and for Mr. Eason are Eason, Kennedy & Associates, P.O. Box 420527,
Atlanta, GA 30342, tp. 404.257.0040.

(5)  Brysony. Button Gwinnett Sav. Bank, 205 Ga. App. 668, 423 S.E.2d 691 (1992).
1 defended the bank in a suit for fraud against several defendants in Gwinnett Superior Court.
The other defendants settled, and the case proceeded to trial against the bank with Judge
Homer Stark presiding. Following a one-week trial, the jury returned a-verdict in favor of the
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bank. Opposing counsel was Gary Harris, whese current office address is Gary C. Harris,
P.A., P. O. Box 1196, Clayton, GA 30525, tp. 706.782.2227.

6)  McGonagilv, Treadwell, 216 Ga. App. 850,456 S.E.2d 260 (1995). I represented
Russ McGonagil, whose next-door neighbor caused him to be falsely arrested by the police for
a criminal trespass that he did net commit. The case was tried in Cobb Superior Court before
Judge Bodiford, and the jury returned a verdict in faver of my client and his wife for actual
damages, plus $40,000 in attorney’s fees. The defendants were represented at trial by Ted
Salter, whose current address is Theodore Salter, Jr. & Associates, P. O. Box 53138, Atlanta,
GA 30355, tp. 404.239.0106.

(7)  S&AIndus.,Inc.v. Bank Atlanta, 247 Ga. App. 377, 543 S.E.2d 743 (2000). My
partner John Christy and I represented Bank Atlanta in a suit by one of the bank’s borrowers.
The complaint included over twenty separate causes of action. After extensive discovery,
DeKalb County Superior Court Judge Michael Hancock granted our client’s motion for
summary judgment, which the court of appeals affirmed, splitting 6-6 on a significant asury
issue. Opposing counsel was Larry James White and the firm of Smith, White, Sharma &
Halpern, 1126 Ponce de Leon Avenue, NE, Atlanta, GA 30306-4517, tp. 404.872.7086.

(8) Tutsch v. Boulineau, 397 S.E.2d 710 (1990). David Flint and I represented a
physician whose bookkeeper embezzied over $100,000 from him. When confronted, the
bookkeeper responded by defaming the doctor, falsely representing to his patients that the
doctor had AIDS. A Fulton Superior jury awarded our client $750,000. The bookkeeper
subsequently attempted to kill the doctor and his wife. He shot her, fled, and was apprehended
months later. He was subsequently convicted of aggravated assault. Judge Ralph Hicks
presided over the jury trial. The bookkeeper was represented by Jay Loeb, who is now
deceased.

(9) ~ Vinings Jubilee Partners, Ltd. v. Vinings Dining, Inc., 266 Ga. App. 34, 596
S.E.2d 209 (2004). I represented a commercial landlord engaged in a bitter dispute with one of
its tenants, a restaurant. We filed suit to evict the tenant, and during the course of the suit we
filed a motion for a writ of possession based upon the tenant’s failure to timely pay rent as it
came due during the pendency of the case. The trial court denied the motion, but upon
interlocutory appeal the Georgia Court of Appeals reversed. The tenant was represented by
Brian J. Morrissey with Richelo, Morrissey & Wright, P.C., Marquis One Tower, Suite 505,
245 Peachtree Center Avenue, Atlanta, GA 30303, tp. 404.586.0505,

(10)  DeKalb County v. Pine Hills Civie Club, 254 Ga. 20, 326 S.E.2d 214 (1985).
David Flint and I represented the developer of a condominium project situated in DeKalb
County on the DeKalb-Fulton boundary line. When our client applied with DeKalb County
for a zoning hearing regarding the property, the county provided personal notice of our
clients’ application to the adjacent landowners residing in DeKalb County, but not to those
residing in Fulton County. Judge Clarence Peeler held that the County had failed to comply
with the DeKalb County zoning ordinance and had deprived the Fulten County landowners of

7
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their equal protection and due process rights. On appeal, the Georgia Supreme Court
unanimously reversed. The Ceounty was represented by Frank Jenkins of Jenkins & Olson,
P.C., 15 South Public Square, Cartersville, GA 30120-3350, tp. 770.387.1373, and the Fulton
County property owners were represented by Bill Clark, fermerly of Frankel, Hardwick,
Tanenbaum, Fink & Clark, P. C. whose current address is unknown.

19.  Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in this
question, please omit any information protected by the attorney-client privilege
(unless the privilege has been waived.)

@) From 2001 through 2003, I represented the widow of a man who was killed by a
reckless tractor-trailer driver on Interstate 285 in north Fulton County. The case settled fora
very substantial sum. See Palacios v. Malone Freight Lines, Inc., Fulton State Ct. No.
02VS029156G. Opposing counsel was Hank Scrudder with the Sommers, Scrudder & Bass
firm, 900 Circle 75 Parkway, NW, Suite 850, Atlanta, GA 30339, tp. 770.612.9200, and Tara
Waller with the Shur, McDuffie, Brockman & Williams firm, 380 Interstate North Parkway,
Suite 101, Atlanta, GA 30339, tp. 770.640.6147.

(2)  From2001 through 2003, I represented the widow of 2 man who was killed by a
reckless commeon carrier on Interstate 85 in Jackson County. The case was settled for a very
substantial sum. See Robertson v. Global Express, LLC, Clayton Super. Ct. No. 2001CV4200-
5. Opposing counsel was Tom Brennan with the Fain, Major, Wiley & Brennan firm, 100
Glenridge Point Parkway, Suite 500, Atlanta, GA 30342-1440, tp. 404.688.6633, and Mike
Morgan with the Shur, McDuffie, Williams & Mergan firm, 380 Interstate North Parkway,
Suite 101, Atlanta, GA 30339, tp. 770.952.3895.

(3)  In 1998 and 1999, I represented the developer of a condominium project in north
Fulton County. Several residents filed a lawsuit to enjoin the development. Ultimately, our
clients prevailed and were able to proceed with the development. See Eagle Glen Unit Owners
Ass’nv. Lee, 237 Ga. App. 240, 514 5.E.2d 40 (1999). Judge Gail Tusan presided over the case
in the trial court. Opposing counsel was Randy Lipshutz with Lipshutz, Greenblatt & King,
2300 Harris Tower, 233 Peachtree Street, NE, Atlanta, GA 30303, tp. 404.688.2300.

(4)  In 1992, David Flint and I represented the widow of the pilot of the ASA flight
that crashed in Brunswick, Georgia, killing Texas Senator John Tower. Friedline v, Embraer-
Enteresa, Pratt & Whitney, Inc., and United Techs. Corp., No. 1:91-cv-2334-WCO. We filed
suit against the manufacturer of the aircraft and the manufacturer of its engines. After
extensive discovery, the case settled for a very substantial sum. Defendant Embraer was
represented by Michael J. Goldman, Hawkins & Parpell, LLP, 4000 SunTrust Plaza,
303 Peachtree Street, NE, Atlanta GA 30308-3243, tp. 404-614-7400; Defendant UTC was
presented by Tom Strueber with Lord, Bissell & Brook, 1900 The Proscenium, Suite 1900,
1170 Peachtree Street, Atlanta, GA 30309, tp. 404-870-4600; and Defendant Pratt & Whitney

8
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was represented by Paul Williams with Day, Berry & Howard, 185 Asylum Street, CityPlace
One, Hartford, Connecticut, 06103, tp. 860-275-0100.

&3} In 1991 and 1992, my partner David Flint and I represented the seller of a large
apartment project that was sued for breach of warranty, negligent construction, and fraud.
Fulton Superior Court Judge Thelma Wyatt Cummings-Moore granted summary judgment to
our client, and the court of appeals affirmed. Tahoe-Vinings v. Vinings Partners, 205 Ga. App.
829, 424 S.E.2d 30 (1992). The plaintif was represented by David Hendrick, now with
Hendrick Phillips Salzman & Flatt, 230 Peachtree Street, NW, Suite 1800, Atlanta, GA 30303,
tp. 404-522-1410.

(6)  From approximately 1986 through 1990, I served as Chairman of the State Bar
of Georgia’s Appellate Admissions Committee, which oversaw the admission of all new bar
members to the Georgia Supreme Court, Georgia Court of Appeals, and United States District
Court for the Northern District of Georgia.

(€] In 2003 and 2005, I have been a speaker at the annual Georgia Contract Law
Litigation Seminar on the topic of the recoverability of attorney’s fees in contract actions.
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. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits
which you expect to derive from previous business relationships, professional
services, firm memberships, former employers, clients, or customers. Please
describe the arrangements you have made to be compensated in the future for
any financial or business interest.

SWF-ESL, LLP, a Georgia limited liability partnership

1 receive a quarterly distribution from fees earned by my law firm a few years ago. The
amount of each distribution is approximately 3800, and I anticipate that the
distributions will continue indefinitely.

1 have no other financial or business interests that invelve future compensation.

Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present
potential conflicts-of-interest during your initial service in the position to which
you have been nominated.

I am aware that conflicts may arise that would necessitate my recusal from certain
cases, and I will carefully monitor my cases to avoid overlooking the existence of any
such conflicts, I intend to abide by the Code of Judicial Conduct for United States
Judges, as well as all applicable statutes governing disqualification. I am not aware of
“any categories of litigation or financial arrangements that are likely to present potential
conflicts-of-interest during my initial service in the position to which I have been
nominated.

Do you have any plans, commitments, or agreements to pursue outside
employment, with or without.compensation, during your service with the court?
Ne. If'so, explain.

List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so, copies of the
financial disclosure report, required by the Ethics in Government Act of 1978,
may be substituted here.)

See attached Financial Disclosure Report.

10
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Please complete the attached financial net worth statement in detail (Add
schedules as called for).

See attached Financial Net Worth Statement.
Have you ever held a position or played a role in a political campaign? {f so,
please identify the particulars of the campaign, including the candidate, dates of

the campaign, your title and responsibilities.

No.

11
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A0-10 FINANCIAL DISCLOSURE REPORT Report Requived by the Ethics
Rev. 112004 in Government Act of 1978
Calendar Year 2004 (5 U.S.C. app. §§ 181-111)
1. Pexson Reporting {Last name, First nawe, Middle initialy 2. Court or Organjzation 3. Dote of Report
Batten, Timothy C U.S. District Court, N.D., Ga. 93012005
4. Tite (Article N Judges indicate active or senioe status: S, RepanType {chack appropriate type} 6. Reporting Period
magistrate judges indicate full- or part-time)
(®) Nomination. Date 972812005 112004
District Judge - Nominee ©
O misiat O Annual O Fimai 812005
7. Chambers or Office Address 8. Ou the basis of the information cantained in this Report and aay
1600 Candler Building modifications pertaining thereto, it is, in my opinion, in compliance

with applicable laws and regulations,
127 Peachtree Sireet, NE
Reviewing Officer Date

Atlanta, GA 30303-1845

s % 5 SRR R SN
IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all pants, checking the NONE box for each past

where you frave no reportable information. Sign on last page.

. POSITIONS.  (Reporting individual only; sce pp. 9-13 of filing instructions}
71 NONE  (No reportoble positions.)

POSITION NAME OF ORGANIZATION/ENTITY
1. Pariner Schreeder, Whosler & Flint, LLP
2. Disector and Secretary T.ECH. Ventures, tnc.

1. AGREEMENTS. (Reponting individual only; sec pp. 14-16 of filing instructions)

73 NONE  (Noreportable agroements.)

DATE PARTIES AND TERMS
1 12710 SWE-FSL, LLP Partnership Agreement with law firm pastners regarding defeired fee payments, no conteol
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Name of Person Reporting

Batten, Timothy C

Date of Repont

9/30/2005

111, NON-INVESTMENT INCOME. (Reporting individuat and spouse; sce pp. §7-24 of filing instructions)

A. Filer's Non-Investment Income

{3 NONE - (Noveportable non-investment income.)

DATE SOURCE AND TYPE GROSS INCOME

{yours, nol spoise’s}
i 2003 Schreeder, Wheeler & Flint, LLP 297,429
2. 2004 Schreerder, Wheeler & Flint, LLP 364,413
3. 2005 Schreesder, Wheelér & Flint, LLP 101,000
4. 2004 SWE-FSL, LLP 3065
5. 2005 SWF.FSL, LLP 3073

B. Spouse's Non-Investment Income - (I you were married during any portion of the reporting year, please complete this section. {doflar amount

not required except for honeraria)

T} NONE - (No reportable non-investient income.)

DA

N 2004 Candler Abstact Company - distiibuted eamings from title company
2. 2605 €andler Abstract Company - distributed earnings from title company
V. REIMBURSEMENTS - ion, Jodging, food,

{includes those to-spouse and dependent children. See pp: 25-27 of instructions.)

] NONE - (No such reportable reimbursements.}

SOURCE

DESCRIFTION

Exempt
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FINANCIAL DISCLOSURE REPORT | Naweof ferson Reporting Date of Report
Banen, Timathy C 973012005

V. GIFTS. (tncludes those to spouse and dependent children. See pp. 28-31 of instructions.)

71 NONE: - (No such repostable gits }

SOURCE DESCRIPTION VALUE

71 LIABILITIES.. (includes thiose of spouse and dependent children, See pp. 32-34 of instrictions.}

71 NONE (Vo reportable Jiabilities.)

CREDITOR DESCRIPTION YALUE CODE
Citibank . Credit Card H
L American Express Credit Card K
Chase Bank Credit Card 1

MBNA Credit Casd L
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Date of Repont
/3072005

ame of Person Reporting

agelof2

Batten, Timothy C

INANCIAL DISCLOSURE REPORT LN

IL INVESTMENTS and TRUSTS - income, value, transcatious {inchudes thoss of the sporse and dependent children, See pp. 34-57 of Riling instruchons.)

A B C. o
. Income duriny Gross value at end of Transactions during reparting period
Description of Asseis reporting period reposting period
Ginchuing rust asseis) i Trom discios
) P m o P ot xeinpt Trom disclosure
B ED )
Place "(X}" after vach asset excmpt Amount Type tex Value Value Tpe {ep Date: Vate | Gain Adentity of
from prioe disclosure Code 1 div. en or Code 2 Mcthod § buy.sell, Month - | Code 2 | Code t buyeriseller
@ L) @-P) | Coded | wemer, Dar  fge lasm | arpsvac
(Q-Wy | redemption) transaction)
NONE o reportable income. assets. of ransactions)
5.3191% interest in SWF-FSL, LLP D Dividend 3 u Exempt
Wachovia Securities IRA
- BM A Dividend 3 T
- Home Depot A Dividend 3 T
Smith Bamey Citigroup Keogh
- Amgen, e A Dividend 3 T
- Cisco Systems A Dividend ] T
- General Electric A Dividend 5 T
- Home Depot A Dividend K T
- Intel A Dividend 5 T
- Lowes A Distribution K T
- Medtronic : A Dividend 3 T
- Plizer A Dividend 1 T
- Enterprise Growth Fund A Dividend I T
- Fidelity Spartan High lncome Fund A Dividend 1 T
- Growth Fund of America A Dividend M T
- Frankin Mutual Qualified Fund Class C a Dividend 3 T
- Sunamerica Focused Large-Cap Growth Class A A Dividend 3 T
- InconiéfOain Codes: -~ A~ = $4.0000r fess B = $100152,500 € = 5250155000 D = S3.000:315.000 E = $15.001550,000
(Soe Coturmas Bl and 14}, F = $30,001 $100,000 G =SI0000051,000000  HI =31,000001-55.000000  H2 = Mose than $5.000.000 :
Vi Codes: 3 = $15,0000rtess K "= $§5.005-550,600 L =$30.001-5100,000 M = 5100,001.5250.000
“(Ses ColumayCl and D3) 'R = $250,000-5500,000 0 000,000 - PT = S1000,001:55,000.000 - P2 ~ 55,000,001,525,000.000
3 'P3 = $25,000,001-550,000.000 ‘ P4 = $Ntor thon $50,000.000.-

. Viahué Méitiod Codes Q = Appraisal R = Cost{Real Estate Only) S = Asscisient T =< CaMarket
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Name of Person Reporting

Batien, Timothy €

Date of Report
93072605

. INVESTMENTS and TRUSTS

- income. value, transcations (includes those of the spousc and dependent children. Sec pp. 33-37 of filing instructions. )

3 c. D
Income during Gross value at end of Fransactions dusing reporting period
Descaptivs « % reporing period reporting perivd
{iuctuding tust assets) -
o @ ™ Py o T ot cxcinpt om disclosurc
@) o @ )
Place (X) aRer zach asset exemps Amount | Type (e | Vel vale | Twe ez | Dae: | vame | Gain idensity of
frows priar disclosure Code 1 div. rent o8 Code? | Method | buy,se, Month- | Code 2 § Code t |  buyewselier
[E8 1 int.) 0P Code 3 | merger, D Lary fam | itprvee
@w) | redemption) teansaction)
9. - Washing Mutual lnvestors Fund Class A A Dividend L T
1. tncoipe/Gain Codes: A" =S1000 ot less B = 5100152500 € =52,501-55,000 D -='$5.001:515.000 € =$15001-550,000
(See Coliimns BY and DY)~ F = $50.001-$100.000 G = $100001-5E000,000 . #t =$1,00000135,000,000 H2 = More:than$5.000,000
2. Value Codes: T3 ASIS000erkess K =515008:550.000": L =3550.001-5100.000 M: = S100,001-3258,000
8ot Columns CLad DI - N- < 3250,000.5500:000 - S0 ~'S50000MSLO00G0 P} = S1,000001-55000000 . F2
£3 = $25,000,001-550,000.000 P4 = SMore than $50.000,000°
3: Valoe Mathod Codes  ~ © = Apphaisad R = Cosi{Real Estate Oy} -5 - = Assessmient . T = CashiMarket
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FINANCIAL DISCLOSURE REPORT | Name of Pesson Reporting Date of Report
Batten, Timothy C /302005

VIIL. ADDITIONAL INFORMATION OR EXPLANATIONS  (ndicatc part of Repont )

FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Repost
Batten, Timothy C 9/3072005

IX. CERTIFICATION.

1 certify that all information given above (including infc i ining to my spouse and minor or dependent children, if
8

any) is accurate, frue, and complete 1o the best of my knowledge and belief, and that any information not reported was withheld
because it met applicable statutory provisions permitting non-disclosure.

I further certify that eamed income from outside employment and honoraria and the acceptance of gifts which have been
reported are in pli with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations.

pﬂ, 8,/4/ af20/os

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104)

FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, NE.

Washington, D.C. 20544
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FINANCIAL STATEMENT

NET WORTH

current financial net worth statement

which itemizes in detail all assets (including bank accounts, real

estate, securities,

trusts,

‘other financial obligations)
immediate members of your household.

investments,
“holdings) all liabilities (including debts, mortgages,
of yourself,

and other

your spouse,

financial
leoans,
and other

and

ASSETS LIABILITIES
lash oh hand and in banks 2 DO | Notes payable to banks-secufed
f.§. Government securities-add Notes payable to banks-unsecured
chedule
iisted securities-add schedule Notes payable to relatives
mlisted securities--add schedule Notes payable to others X
ccounts anrd notes receivable: Accounts and bills due 197p00
Due from relatives and friends Unpaid income tax
bue from ot}\ers Other unpaid income and interest
Doubt ful Real estate mortgages payable-add
schadule 683 1000
eal estate owned-add schedule 1150 bop | Chattel mortgages and other liens
payable
eal estate mortgages receivable Other debts-itemize:
utos and other personal property’ ‘35 000
‘ash value-life insurance
‘ther assets itemize:
Retirement Account (Keogh) 350} 000
IRA . ' 17 jo00
Furniture, furpnishings, eqpt 100 J000] Total liabilities 36{) ro
Clothing 10 jp0g} wec wortn 784 oo
'otayl Assets 11664} 0og Total liabilities and net worth 1 l664]00d
CONTINGENT LIABILITIES GENERAL INFORMATION
8 endorser, comaker or guarantor Are any assets pledged? {(Add
schedule) Ina
n leases or contracts Are you defendant in any suits ox !

. legal actions? No
egal Claims Have you ever taken bankruptey? INI\
rovision for Fedéral Income Tax
ther special debt
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Schedule of Real Estate Owned

Primary residence (Atlanta, GA 30350)
Undivided 20.67% interest in family’s beachfront Florida condominium

Total

Schedule of Mortgage Debt

First mortgage on primary residence in favor of SunTrust Bank
Home equity line of credit in favor of Fidelity Bank

Total

13

$950,000
$200,000

$1,150,000

$630,000
$53,000

$683,000
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1. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association's Code
of Professional Responsibility calls for "every lawyer, regardless of professional

- prominence or professional workload, to find some time to participate in serving
the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

Since I began practicing law twenty-one years ago, I have regularly performed pro
bono werk for people unable to afford legal services. The majority of these people have
been ‘made known to me through my church. For instance, I have counseled many
women in abusive relationships who needed advice as to how te protect themselves. I
have also helped less wealthy individuals adopt children. Specifically, thereis a person
who attends my church (East Cobb Presbyterian Church) who serves as a foster parent
for Cobb County, caring for infants and children with severe disabilities caused by
drug abuse during gestation. 1 have helped this woman adopt three such children and
obtain guardianship rights over one of those three children, whe is now an adult.
Although our firm received some compensation for these services, our charges were
substantially discounted. I alse helped another woman not involved in our church
adopt a biracial baby, for which I charged her nething. It is difficult to estimate the
amount of time spent on these matters, though I can safely say that I spend more than
forty hours per year providing pro beno services.

In addition, our law firm contributes $300 per lawyer per year to the Atlanta Legal
Aid Society in lieu of rendering pro bono services for that entity.

The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership.in any organization
that invidiously discriminates on the basis of race, sex, or religion. Do you
currently belong, or have you belonged, to any organization which
discriminates—through either formal membership requirements or the practical
implementation of membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?

Ne.

Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts?

Yes.

14
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If so, did it recommend your nomination?
Yes.

Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
interviews in which you participated).

I learned in December 2004 that Judge Willis Hunt was taking senior status as of
June 30, 2005, and that Senators Chambliss and Isakson would form a Judicial
Screening Panel to interview all interested applicants. I completed and submitted the
application form early in the process, and the panel interviewed me on March 22,2005,
In mid-April, I received a telephone call from the White House Counsel’s Office
inviting me to interview on May 2,2005. On June 9,1 received a telephone call from
the White House Counsel’s Office informing me that President Bush had selected me
for the position, subject to my passing an FBI background investigation.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully.

No.

Please discuss your views on the following criticism involving “judicial activism."
The role of the Federal judiciary within the Federal government, and within
society generally, has become the subject of increasing controversy in recent
years. It has become the target of both popular and academic criticism that
alleges that the judicial branch has usurped many of the prerogatives of other
branches and levels of governiment. )
Some of the characteristics of this “judicial activism” have been said to include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impose broad, affirmative duties
upon governments and society;

15
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d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions
in the manner of an administrator with continuing oversight
responsibilities.

1 believe that the proper role of the judiciary is determined by first considering
the principle of separation of powers. Under our system of gevernment, it is the
function of the judicial branch te adjudicate only actual cases and controversies, not to
establish policy or institute reforms or changes—activities within the province of the
legislative branch.

The rulings of the federal courts sometimes affect people beyond those who are
parties to the litigation. But because of the presumption of constitutionality enjoyed by
Congress’s enactments and the limits of the federal courts’ jurisdiction to actual eases
and controversies, the effect of most district court rulings ordinarily will not extend
beyond the parties. This is especially where courts follow, as I believe they should, the
rule of law, with proper respect for precedent and stare decisis, which provides stability
and predictability in the law.

16
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AFFIDAVIT

I, Timothy Carroil Batten, Sr., do swear that the information provided in this statement
is, to the best of my knowledge, true and accurate.

ol B —

October 19; 2005
(DATE) TIMOTHY CARROLL BATTEN, SR.
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Senator CORNYN. Thank you, Mr. Batten.
Mr. Johnston.

STATEMENT OF THOMAS E. JOHNSTON, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF WEST VIR-
GINIA

Mr. JOHNSTON. Mr. Chairman, thank you very much. Mr. Chair-
man, I will be very brief. I just want to express my appreciation
for the opportunity to be here. It is a great honor. I thank the
President for considering me for nomination and I appreciate very
much the opportunity to be here.

[The biographical information of Mr. Johnston follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Thomas Edward Johnston

Address: List current place of residence and office
address (es) .

Regidence: Wheeling, WV
Office: 1125 Chapline Street, Wheeling, WV 26003

Date and place of birth.
September 8, 1967; Charleston, West Virginia

Marital Status {include maiden name of wife, or husband’s
name) . List spouse’s occupation, employer’s name and
business address (es).

Married to Lisa Grimes Johnston (maiden name - Lisa Ann
Grimes)

Assistant United States Attorney

On detail with U.S8. Attorney’s Office

for the Southern District of New York

86 Chambers Street

New York, New York 10007

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

West Virginia University
August 1989 - May 1992
J. D. received May 17, 1992

West Virginia University
August 1985 - May 1999
B.A. Political Science, May 1989

Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
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nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

United States Attorney

U.S. Department of Justice
Northern District of West Virginia
Wheeling, West Virginia

October 2001 - Present

Associate Attorney

Bailey, Riley, Buch & Harman
Wheeling, West Virginia
November 1998 - October 2001

Associate Attorney

Flaherty, Sensabaugh & Bonasso
Wheeling, West Virginia
September 1996 - November 1998

Associate Attorney

Schrader, Byrd & Companion
Wheeling, West Virginia
September 1996 - November 1998

Law Clerk to the Honorable Frederick P. Stamp, Jr.
Chief United States District Judge

Wheeling, West Virginia

August 1992 - August 1994

Research Assistant to Professor Vincent Cardi
West Virginia University College of Law
Morgantown, West Virginia

January 1992 - April 1992

Summer Assoclate
Thompson, Hine & Flory
Cleveland, Ohio
May 1991 - August 1991

Summer Agsociate

Jackson & Kelly
Charleston, West Virginia
May 1990 - August 1930



10.

34

Disc Jockey at WYPC/WJEH (Wagner Broadcasting)
Gallipolis, Ohio

May 1989 - August 1989

Member, Board of Directors

American Heart Association, Ohio County Chapter
Wheeling, West Virginia

1996 - 1998

Member, Board of Directors

Greater Wheeling Coalition for the Homeless
Wheeling, West Virginia

1994 - 1998

Military Service: Have you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received:

None

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

Law School Awards and Activities
Order of the Coif
West Virginia Law Review-Articles Editor
Rhodes Scholarship Applicant and Semi-Finalist

College Awards and Activities
1987 Harry S. Truman Scholar
Phi Betta Kappa

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a wmewmber and give the titles and dates of any
offices which you have held in such groups.

Member, West Virginia State Bar
Member, Ohio County Bar Association

I have never held an office in either of these
organizations.

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.
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I belong to the following organizations which may or do
lobby:

West Virginians for Life
National Right to Life Committee
National Rifle Association

I am a member of the following other organizations:

Moundsville Baptist Church

Point Pleasant Presbyterian Church

West Virginia State Bar

Chio County Bar Association

Coterie Dance Club

Board of Directors of Pike Cubs Baseball, Inc.

Court Admissjon: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

Pennsylvania Law License, November 1992, assumed voluntary
inactive status November 2001
West Virginia Law License, May 1994

Admitted, United States District Court for the
Northern District of West Virginia, 1994
Admitted, United States District Court for

the Southern District of West Virginia, 1995
Admitted, United States Court of Appeals for the
Fourth Circuit, 1995

Admitted, United States District Court for the
Western District of Pennsylvania, 1998

Admitted, United States Court of Appeals for the
Third Circuit, 1998

There have been no lapses in any of these memberships.

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues

4
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involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

Since I have been United States Attorney I have submitted
the following articles for publication on the editorial or
opinion pages of local newspapers in my district:

1. “Terrorism in West Virginia?”-an article
discussing the threat of terrorism in West Virginia
2. “Terrorism Prevention in Northern West Virginia”-a

digcussion of the terrorism prevention program of the United
States Attorney’s Office

3. *“What Can You Do About Terrorism”-an article
encouraging vigilance on the part of the citizens of our
district

4. “Anti-terrorism: The Role of the FBI”-an article
regarding the FBI and its JTTF program

5. *What exactly is the USA Patriot Act?”-a summary
article regarding the act in general

6. “The Otter Amendment and Your Safety”-an article

regarding Section 213 of the USA Patriot Act and a proposed
congressional amendment

7. “Section 215 of the Patriot Act and What It Does
Not Say About Libraries”-an article about Section 215 and
some of the criticisms of it

8. "The Importance of Delayed Notification of Search
Warrants to Your Safety”-an article regarding Section 213 of
the Patriot Act

9. *The Patriot Act Has Been a Critical Tool in the
Fight Against Terrorism”-an article about the Patriot Act in
and some of the criticismg of the act

A1l of the above articles were submitted to most, if

not all, of the daily newspapers in our district and one
weekly statewide publication. I do not know if every
newspaper published every article, but I believe that each
article was published by at least one newspaper in our
district.

I wrote an article for a publication of the Department of
Justice for United States Attorneys, USA Bulletin, March
2003, "Project Safe Homes: An Opportunity to Focus on
Dowmestic Violence Using Federal Law."

I wrote the following law review article in law school:
Thomas E. Johnston, Insider Preference Recovery Against Non-
Insider Creditors, 93 W. Va. L. Rev. 1025 (1991).
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Also, while serving as an articles editor of the West
Virginia Law Review, I edited several articles submitted by
others, but my name was not attached to any of them, and I
do not recall and did not record which articles I edited or
whether they were eventually published.

I have written the following guest columns for the local
newspaper, the Wheeling Intelligencer:

(a) “Alternate Delegate Tom Johnston, Part of History”
- a preview article for the 2000 Republican

National Convention, published August 1, 2000.

(b} ™“Republicans: Show of Diversity in Philadelphia
was Real” - a summary article about the 2000
Republican National Convention, published on
August 31, 2000.

(¢} “Disturbing Trend Seen on Drugs” - an article
opposing medicinal use of marijuana, published
October 16, 1999.

Also, I used to publish a free newsletter, called the
Messenger, by email to about 100 subscribers for the Ohio
County Republican Party. I started this project in mid-2000
and turned over the production responsibilities to another
person in May of 2001.

In college I was a contributing columnist to the West
Virginia University student-run campus newspaper, the Daily
Athenaeum. That amounted to the publishing of two or three
guest columns during my college years. I also wrote at
least one letter to the editor of that paper. I do not
remember when these items were published, did not retain
copies of them, and do not know how to get copies of them.

Finally, since I have been U.S. Attorney, I have given
speeches on numerous occasions as a part of my work. One of
the most frequent subjects has been the USA PATRIOT Act.
While I do not have a complete set of all remarks I have
given on the subject, the articles I have written on the
subject and which are attached hereto set forth the
substance of my remarks on the USA PATRIOT Act.

Health: What is the present state of your health? List the
date of your last physical examination.

I am in very good health. My last physical examination was
in July of 2005.
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Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

None

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; {(2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

Not applicable

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appeinted. State (chronologically) any unsuccessful
candidacies for elective public office.

2001 - Present, United States Attorney (appointed)

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge, and
if so, the name of the judge, the court, and
the dates of the period you were a clerk;

Law Clerk to the Hon. Frederick P. Stamp, Jr.
Chief United States District Judge

Northern District of West Virginia

August 1992 - August 1994

2. whether you practiced alone, and if so, the
addresses and dates;

I have never been a solo practitioner.
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3. the dates, names and addresses of law firms
or offices, companies or governmental
agencies with which you have been connected,
and the nature of your connection with each;

United States Attorney

U.S. Department of Justice

P.O. Box 591 - 1125 Chapline Street
Wheeling, West Virginia

October 2001 - Present

Associate Attorney

Bailey, Riley, Buch & Harman
Wheeling, West Virginia
November 1998 - October 2001

Associate Attorney

Flaherty, Sensabaugh & Bonasso
Wheeling, West Virginia
September 1996 - November 1998

Associate Attorney

Schrader, Byrd & Companion
Wheeling, West Virginia
September 1994 - September 1996

1. What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?

As United States Attorney, in addition to my
other responsibilities, I have supervised and
participated in the handling of both criminal
and civil litigation on behalf of the United
States. I have assigned myself to work on
a number of criminal matters and have
participated in three criminal trials to
verdicts.

Prior to becoming United States Attorney,

I focused my practice of law on litigation of

all kinds. I participated in criminal, civil,
federal and state litigation at both the trial

and appellate levels. In addition to handling
federal criminal cases on both a court-appointed
and retained basis, I defended state court criminal
cases, and I have experience in a variety of civil
litigation, including medical malpractice defense,
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construction disputes, commercial, real estate and
mass tort cases, as well as others.

Describe your typical former clients, and mention
the areas, if any, in which you have specialized.

When I was in private practice my most typical
clients were insurance companies and their insureds,
plaintiffs in personal injury or employment
discrimination cases, small and mid-sized local
businesses and criminal defendants.

1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

My appearances in Court have been occasional
and more frequent earlier in my career when I
did more court-appointed criminal cases.

What percentage of these appearances was in:

{a) federal courts;
60%

{b) state courts of record;
40%

{c) other courts;
0%

What percentage of your litigation was:
(a) civil: 60%

{b) criminal: 40%

State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole

counsel, chief counsel, or associate counsel.
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As United States Attorney, I have tried three
cases, one as lead counsel and two as associate
counsel. In private practice, I tried ten cases,
three as sole counsel, two as lead counsel and
five as associate counsel.

5. What percentage of these trials was:
{a) jury
85%
(b) non-jury.
15%

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition
of the case. Also state as to each case:

(a) the date of representation;

(b} the name of the court and the name of the judge or
judges before whom the case was litigated; and

(c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

1) Case Style: State v. Wade

Citation: 200 W.Va. 637, 490 S.E.2d4 724

(1997)

Capsule Summary: I served as court-appointed

counsel for a defendant in a
first degree felony murder
case. The defendant

was charged with felony murder
in connection with his
shooting of a purchaser in
connection with a crack
cocaine transaction. The
defendant was tried,
convicted, sentenced to life
with mercy and his conviction
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Party Represented:

My Participation:

Final Disposition:

Dates of Representation:

Circuit Court Judges:

Supreme Court Judges:

Co-Counsgel:

Opposing. Counsel:

Case Style:

Docket No./Date:
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was affirmed by the West
Virginia Supreme Court of
Appeals.

Gary “Mo" Wade, Defendant
I began as sole counsel, and
later

served as co-counsel for the
trial and appeal. I
participated in all aspects of
the case investigation, motion
practice, including a
suppression hearing, trial
preparations, trial, appellate
briefing and argument.

Conviction affirmed.
January 1995 - December 1997
Hon. Fred Risovich, II

(Pretrial)
Hon. Martin J. Gaughan (Trial)

Hon. Larry V. Starcher
Hon. Elliot E. Maynard
Hon. Margaret L. Workman

Robin Jean Davisg
Thomas E. McHugh

Hon.
Hon.

John Preston Bailey
Riley Building, Suite 900
Wheeling, WV 26003

(304) 232-6675

Michael E. Nogay

3125 Pennsylvania Avenue
Weirton, WV 26062

(304) 723-1400

Multi-phase Erection &
Rigging, Inc. V. Jan Steel

Civil Action No. 5:95CV57
Tried in October 1996
Northern District of West
Virginia



Capsule Summary:

Party Represented:

My Participation:

Final Disposition:

Dates of Representation:

Judges:

Opposing Counsel:

3) Case Style:

Docket No./Date:

Capsule Summary:
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This was construction
litigation between a steel
erector and a steel fabricator
involving the construction of
the FBI Fingerprint
Identification Center in
Clarksburg, West Virginia. I
served as counsel for the
steel erector company. My
client was claiming money that
had not been paid, and the
defendant alleged faulty work.

Multi-phase Erection &
Rigging, Inc., Plaintiff

I handled virtually all
aspects of the litigation
through a successful trial.

Settled following verdict.

October 1995 - November 1956

Hon. Frederick P. Stamp, Jr.
United States District Judge

James Watson

Steptoe & Johnson

Bank One Centre, 7" Floor
Charleston, WV 25426

(304) 353-8000

United States v. Greg Schrader

Criminal Action No. 5:97CR32-
01

The client was indicted for
his alleged participation in a
wide-ranging, multi-state car
theft ring involving numerous
individuals. My client wag
alleged to have personally
stolen dozens of automobiles
over the span of just a few
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Party Represented:

My Participation:

Final Disposition:

Dates of Representation:

Judges:

Opposing Counsel:

Case. Style:

Docket N./Date:

Capsule Summary:
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years.
Greg Schrader, Defendant

As a court-appointed attorney,
I participated in the
investigation and motion
practice, but spent most of my
time not only negotiating a
federal plea agreement, but
also getting agreements not to
prosecute from various local
jurisdictions in more than one
state.

Sentenced pursuant to plea
agreement .

May 1997 - December 1997

Hon. Frederick P. Stamp, Jr.
United States District Judge
Hon. James E. Seibert

United States Magistrate Judge

Robert H. McWilliams, Jr.
U.S. Attorney's Office
P.O. Box 591

Wheeling, WV 26003

(304) 234-0100

Charleston Congtruction Inc. v
Burrell Industries, Inc.

Civil Action No. 95-C-306

My client was sued for
allegedly providing defective
concrete for a road project,
and causing the plaintiff to
incur expenses remedying the
problems. My client
counterclaimed for, among
other things, payments due on
the contract. The jury
awarded damage to my client
and none to the plaintiff.



Party Represented:

My Participation:

Final Digposition:

Dates of Representation:
Judges:

Opposing Counsel:

Co-Coungel:

Case Stvyile:

Docket No./Date:

Capsule Summary:

Party Represented:
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Burrell Industries, Inc.,
Defendant

After venue was established in
Ohio County, the file was
transferred to me and I
handled virtually all aspects
of the litigation, including
serving as lead counsel at
trial.

Unknown (I left that firm
following favorable verdict).

January 1997 - November 1998
Hon. Martin J. Gaughan

John Loehr

1270 One Valley Square
Charleston, WV 25301
(304) 342-6606

Robert Samol

61 Fourteenth Street
Wheeling, WV 26003
{(304) 232-6810

Alexander v. Orenstein, et al.

Civil Action No. 94-0089
Tried in April-May 1998
Western District of
Pennsylvania

I represented the parents of a
deceased teenage girl in this
medical malpractice case. The
defendants were alleged to
have been negligent in
recommending that a young
woman with a rare liver
disease turn down three livers
available for transplant. The
young woman died and the case
proceeded to trial, which
lasted two and a half weeks.

John and Mary Jo Alexander,
Plaintiffs



My Participation:

Final Disposition:

Dates of Represenptation:

Judges:

Co-Coungel:

Opposing Coungel:

Case Style:

Docket No.:

Capsule Summary:

Party Represented:

46

15

I served as co-counsel and
participated in various
discovery and pretrial
proceedings, as well as co-
counsel at trial. I did not
participate in the appeal.
Settlement following reversal
of plaintiff’s verdict.

1994-95, 1997-98

Hon. Maurice Cohill
United States District Judge

Patrick 8. Casey

Flaherty, Sensabaugh & Bonasso
1225 Market Street

Wheeling, WV 26003

(304) 242-3941

Charles Kendrick and
Marcelle Theis

Dickie, McCamey & Chilcote
PPG Place, Suite 400
Pittsburgh, PA 15222

{412) 281-7272

Romano v. UMWA Health &
Retirement Funds, et al.

Civil Action No. 92-C-182 W
Circuit Court of Ohio County

This litigation involved an
allegation by a physician that
a health plan had
intentionally interfered with
the physician’s business
relations with his patients.
Specifically, the health plan
instructed my client’s
patients not to pay his bills
in any amount above that
allotted by the health plan
for each service. My client
had no contractual
relationship with the health
plan.

Thomas Romano, M.D., Plaintiff



My Participation:

Final Disposition:
Dates of Representation:

Circuit Court Judges:

Co-Counsel:

Opposing Counsel:

Cage Style:

Docket No:

Capsule Summary:

Party Represgented:

My Participation:
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I assisted with various
pretrial aspects of this
litigation including discovery
and dispositive motion
preparation.

Settled prior to trial.
1998 - 2001
Hon. Ronald E. Wilson

John Preston Bailey

Anne D. Harman

Bailey, Riley, Buch & Harman
Riley Building, Suite 900
Wheeling, WV 26003

(304) 232-6675

Timothy F. Cogan
1413 Eoff Street
Wheeling, WV 26003
(304) 232-8100

Krumm v. Townsend

Civil Action No. 5:95CV156
Northern District of West
Virginia

Judge Stamp asked my firm to
handle this prisoner-related
pro bono litigation following
its survival of a summary
judgment motion. The
plaintiffs alleged that they
were molested by a female
guard during a routine search
in preparation for the
clients’ visitation with a
prisoner at the Northern
Regional Jail and Correctional
Facility in Moundsville, West
Virginia.

Sharon and Krystlebeth Krumm,
Plaintiffsg

I handled various pretrial
activities and tried the case.
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Final Digposition:
Dates of Representation:

Circuit Court Judges:

Opposing Counsel:

Case Style:

Docket No.:

Capsule Summary:

Party Represented:

My Participation:

Final Disposition:

Dates of Representation:
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Jury verdict against clients.
1997 - 1998

Hon. Frederick P. Stamp, Jr.
United States District Judge

Karen Kahle

Riley Building, Suite 400
Wheeling, WV 26003

(304) 233-000

United States v. John William
Loflin

Criminal Action No. 5:02 -CR-5
Tried in July 2002

Northern District of West
Virginia

The defendant was charged with
interstate travel to have sex
with a minor and interstate
transportation of a minor for
sexual purposes. The
defendant was tried and
convicted of six of the eight
counts against him.

United States of America

I assisted in the
investigation of the case
prior to indictment and then
served as lead trial counsel,
including trial preparation
and the trial of the case. I
did not personally participate
in the briefing or argument of
the appeal.

This conviction was affirmed
on the merits on appeal, but
the U.S. Supreme Court
remanded this case, along with
others, to the Court of
Appeals, for consideration of
Booker sentencing issues.

March 2002 to April 2004
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Judge: Hon. Frederick P. Stamp, Jr.
United States District Judge

Co-counsel: AUSA Shawn Angus Morgan
United States Attorney’s
Office

320 W. Pike Street,; Suite 300
Clarksburg, WV 26301
(304) 623-7030

Opposing Counsel: Mark F. Underwood, Esquire
910 Fourth Avenue, Suite 1111
Huntington, WV 25701
(304) 522-0508

9) Case Style: United States v. Darryl Smith
Docket No: Criminal Action No. 1:03 CR 39

Tried in December 2003
Northern District of West
Virginia

Capgule Summary: The defendant was charged with
multiple counts relating to
drug distribution taking place
primarily in the area of
Clarksburg, West Virginia

Party Represented: United States of America

My Participation: I served as Associate Trial
Counsel and participated in
trial preparations and the
trial of the case.

Final Disposition: Defendant was found guilty of
several counts of drug related
charges and the judgment was
affirmed by the appellate
court on the merits, but
remanded for re-sentencing
under Bookexr.

Dates of Representation: July 2003 - Present
Judge: Hon. Frederick P. Stamp, Jr.

United States District Judge

Co-Counsel: AUSA John C. Parr
United States Attorney’s



Opposing Counsel:

10) Case Style:

Docket No:

Capsule Summary:

Party Represented:

My Participation:

Final Disgpogition:

Dates of Representation:

Judge:

Co-Counsel :
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Office

P.0. Box 591 - 1125 Chapline
Street

Wheeling, WV 26003

(304) 234-0100

Kevin Tipton, Esquire
99 Fairmont Avenue
Fairmont, WV 26555
(304) 367-1514

United States v. Kofie Jones
Criminal Action No. 1:03 CR
47

Tried in January 2004
Northern District of West
Virginia

The defendant was charged with
crimes related to the
attempted robbery and
robberies of two bank branches
and a grocery store in
Morgantown, WV in the summer
of 2003,

United States of America

I served as Associate Trial
Counsel and participated in
trial preparations and the

trial of the case.

The jury returned a verdict of
guilty on all counts, and the
judgment was affirmed by the
appellate court.

September 2003 - February 2005

Hon. Frederick P. Stamp, Jr.
United States District Judge

AUSA Robert H. McWilliams, Jr.
United States Attorney’s
Office

P.O. Box 591 - 1125 Chapline
Street

Wheeling, WV 26003
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(304) 234-0100

Opposing Counsel: James M. Pool, Esquire
339 Washington Avenue
Clarksburg, WV 26301
(304) 622-0000

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

My most significant legal activity has been the opportunity
to serve as United States Attorney for the Northern District
of West Virginia. In this capacity, I have led the Anti-
Terrorism Advisory Council program in our district, in close
coordination with the FBI’s Joint Terrorism Task Force; I
have pursued the enforcement of the law relating to
firearms, drugs, domestic violence, white collar crime,
crimes against children and crimes against the elderly,
among others; and I have supervised the representation of
the United States in civil litigation in our district. I
have participated in the handling of both criminal and civil
cases, including participating in the trial of three. I
believe that the resources of our office, in concert with
those of our law enforcement partners, have made the
communities of our district safer.

Prior to my service as United States Attorney, I believe
that the most significant legal activities I undertoock were
the representation of criminal defendants, most of them
indigent, construction litigation and medical malpractice
defense litigation. When I finished wmy clerkship, I was
committed to handling court-appointed criminal cases because
I believed that I owed that service as a duty to the system.
That work helped refine my skills in that area of practice.
I handled and/or tried several construction related cases,
which gave me a somewhat unusual and specialized area of
expertise. Finally, at one time I handled a number of
medical malpractice defense mattexs, including serving as
associate liaison counsel for a group of doctors who were
sued as a part of litigation over the weight loss drug Fen-
Phen. This gave me excellent experience in mass tort cases
and the handling of expert witnesses.

20
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clientg, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

I am a participant in the Thrift Savings Plan. I have no
other arrangements for future compensation.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

I will be aware of case assignments to ensure that no
conflict exists with my financial interests or with the
cases I handled as United States Attorney. I will follow
the Code of Conduct for United States Judges, applicable
statutes and rules of judicial ethics.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

List gources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, reguired by the
Ethics in Government Act of 1978, may be substituted here.)

See attached financial disclosure report, A0-10.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See attached financial net worth statement.

21
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Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

(a) 1999-2000 George W. Bush and Bush/Cheney Campaigns
~ Northern Panhandle Regional Coordinator. I was
primarily responsible for campaign activities in
my six counties.

{b) 1999-2000 Shelley Moore Capito for Congress
Campaign - I was responsible for fund-raising in
the Northern Panhandle area.

(c) 1998 Justice John McCuskey for West Virginia
’ Supreme Court Campaign - I served on the Northern
Panhandle Committee and performed various campaign
related tasks.

{a) 1996 John Karras for Ohio County Commission
Campaign - I was a campaign volunteer.

(e) 1998-2001 Chairman, Ohio County Republican
BExecutive Committee. In this capacity, I played
no formal role in local campaigns, but informally
advised candidates and potential candidates.

22
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Repors Requirsd by the Eibles

PR FINANCIAL DISCLOSURE REPORT port aruiw z‘ Eine

R Vot FOR CALENDAR YEAR 2003 (USC App $§101-111)
1. Person Repaniing (Laxt name, firsi. middle initial) 1, Conrt sy Organteation 3. Date of Repory
Johnston, Thomas E. Southern District of West Virginial 9/29/05
4. Fitie {Avticle Hl judges i":ikm dctive o senior :)m-:; S, Raport Type {check nppropriate type)} £. Reporting Peclod

Pl 7
epiirreusgesindicele Jll or part i % Nomination, Due3/28/05_ [1/1/04 re 8/31/05
District Judge - Nominee
. boitel __ Aonmal __ Flnal

7. Chambers ar Offlce Address 8. Omihebminof the lll’nﬂanh& sontabucd :lbh Report asd
United States Atrorney's Office prt A oo e L I o et 4 ACA
P,0. Box 591 - 1125 Chapline St.
Wheeling, West Virginia 26003 g Officer . Date,

IMPORTANT NOTES: The instructions accompanying this form wust be followed. Complete all parts,
* checking the NONE box far cach porl where you have no reportable information. Sign on last page.

Y. POSITIONS. (Reporting individusl only; see pp. 9-13 of nstructions. )}
POSITION NAME OF QRGANIZATIONENTITY

E} NONE (No reportable posidons.)

!

2

3

1. AGREEMENTS. (Reporiing individual only; see pp. 14-16 of Instructions.}
DATE PARTIES AND TERMS

E} NONE (No reporable sgreements.)

1

2

1. NON-INVESTMENT INCOME, {Reporting individial and spaise; ree pp. 17-24 of Instructionr}
DATE SQURCE AND TYFE

GROSS INCOME

A. Filer’s Non-Investment Income
Ej NONE (No repormble non-investment income.)
1

s
2

3
3

3

8. Spousc’s Non-luvestment Income - {f you were married during sny portion of the reporting year, please complete this
section. (dollar arnount not required except for houoraris)
NONE (No repartable non-investment income.)
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FINANCIAL DISCLOSURE REPORT Numa of Peron Reporing D of Repors
Thomas E. Johnston 9/29/05
IV, REIMBURSEMENTS -~ transportation, lodging, food, enterainment.
(Includes those to spouse and dependent children, See pp. 25-27 of Instructions,)
SQURCE DESCRIPTION
’ NONE (No such reportable reimbursements.)
1
Exempt
2
3
4
5
6
7
V. GIFTS. (Includes those to spouse and dependeni children. See pp, 28-31 of Insiructions.}
SOURCE DESCRIPTION VALUE

D NONE (No such reportable gifts.}
H

Exempt $
2 3
3

3
4 s
V1. LYABILITIES. (Tncludes those of spouse and dependent children See pp. 32-33 of Instructions.)
CREDITOR DESCRIPTION ODE*
E NONE (No reportable Habilides.)
i
2
3
4
3
*Value Codes;  J#S15,0000r féss K=315,001-$5,000 ~  -L=§50,001-5100,000 " M=$100,001-5750,000.

N=5250,001-5500,000° 0=3500,001-51,000,000

P2=35,000,001-§25,000,000 - P3=25,000,001-50,000,000

P1=81,000,001-35,000,000
P4=50,000,001 or more
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Nasw of Pervon Repartng Dawof
FINANCIAL DISCLOSURE REPORT Tho::a . Jobnston /29705

VII. Page 1 INVESTMENTS and TRUSTS ~ income, value, transactions (inciudes those of

spouse and dependent children. See pp. 34-57 of Instryetions.)

AL ] B, ::
ok, 1 - coae B
mime | gme | o b e
3§ roparting, prciad. um periid .
_'m' (» 1w 2 o I e froc diddamure
Plaex "X)" " i . P 8 . , o . ray -
Hloee R i ks % | gir': i )%ﬁ: ﬁ;&m& W :ﬁ‘r _m%)thv
. ny (:l’ﬁ' D e Dol Th- (K] ctpa ot on
D NONE  (No reportable income,
t Hartford SMART 529 Plan 1 None J T Exeppt
2 Rartford SMART 529 Plan 2 None J T
3
4
3
6
v
3
2
9
1
12
i3
i
15
i6
17
! Incoms/Cuin Codex:  AwS] “lesy 1,001 183,000 D~35,001.5)5, X
s»eol,m.ns)’ 3456%131'3.00& ﬁlﬁml 1,000,000 H1=%1,000,001-55,000,000 mégimﬁhgggm,mo Fes15.001-$30,000
O R Ly AT S 8 I O T K = 1L TR S :
¢ T s .oo’ﬂg’su.ooo.m T wmzﬁss%‘ﬁm 3000, poeoee
v : f
3 (;Lycngﬁgcm%-_mm ‘l’-('nnﬁqlmmonty) , TeCash/Munriay
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Name of Pasor Repoviing D of Regort
FINANCIAL DISCLOSURE REPORT Thomas E. Johnsrton 9/29/05

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS (Indlcate purt of Report)

1. Wich regard to Part III, my spouse and I have been federal employees for
the applicable period.

IX. CERTIFICATION.

1 certify that all information given sbove (including f p to my spouse and minor or dependent children, if any) is
sLourete, lruc, and :nmplete to thebusmf my knowledge znd belief, and thax any mfmmanon notreported was withheld because it met applicable
statutory p p g

1 further certify thst camed income from outside employ and b is and the of gifts which hive been reported are in
compliance with the provisions of § U.S.C. app., § 501 et. seq,, 5 U.S.C. § 7353 and Judicial Conference regulations.

ngmturc % ¢ k—. e V/29/05

NOTE: l'NDIVlDUAL 0 KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.)

FILING INSTRUCTIONS:

Mail signed ariginal and.3 ndditional copies Jo: Committes on Financial Disclosure
Admimistrative Office of the
United States Courrs
Buite 2-301
Oné Columbas Circle, N.E.
Whashington, D.C, 20544
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which
itemizes in detail all assets

estate, securities,

trusts,

invegtments,

{(including bank accounts,
and other financial

real

holdings) all liabilities {including debts, mortgages, loans, and
other financial obligations) of yourself, your spouse, and other
immediate members of your household.

ASSETS LIABILITIES

cash on hand and in banks 16 |967 | Notes payable to banks-secured 44 {944
U.S8, Goverpnment securities-add Notes payable to banks-unsecured
schedule
Listed gsecurities-add schedule Notes payable to relatives
Unlisted securities--add schedule Notes payable to others
Accounts and notes receivable: Accounts and bills due

Pue from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubbtful §2§id§§;ate mortgages payable-add bio lso1
Real estate owned-add schedule Chattel mortgages and other liens

255 1000 | payabie

Real estate mortgages receivable Other debts-itemize:
Autos and other personal property 64 1126
Cash value-life insurance
Other assets itemigze:

RETIREMENT ACCOUNTS 305 1960

529 COLLEGE SAVINGS 14 j018

Total liabilities 055 [745)
Net Worth 00 |328

Total Assets K56 |071] Total liabilities and net worth H56 1071

CONTINGENT LIABILITIES

GENERAL INFORMATION

As endorser, comaker Or guarantor

Arve any assets pledged? (Add

NO schedule) NO
On leases or contracts Are you defendant in any suits or

NO legal actions? NO
Legal Claims NO Have you ever taken bankruptcy? NO
Provision for Federal Income Tax NO

NO

Other special debt
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FINANCIAL STATEMENT

SCHEDULES

Real Egtate Quwned
Personal Residence $255,000

Real Estate Mortgage Payable

Personal Residence $210,801
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for
“every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

At every firm where I have been emploved, I have handled
matters on a pro bono basis through a local pro bono
referral program. I have handled numerous such cases, and
have also participated in the screening programs, relating
to pro bono referrals, for the West Virginia Legal Services
Corporation. Further, I served on the Board of Directors
for the Greater Wheeling Coalition for the Homeless. During
my time on the Board, we were working toward opening a
transitional shelter in Wheeling.

The American Bar Association’s Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of wmembership.
What you have done to try to change these policies

None.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated) .

There is no selection commission in our jurisdiction. I
submitted a resume to the office of Congresswoman Shelley
Moore Capito. She interviewed me in June of 2004. I was
then contacted by the White House in July of 2004 and asked
for a resume, which I provided. Thereafter, I was
interviewed twice, in August of 2004 and March of 2005, by
members of the White House Counsel’s Office and the
Department of Justice. After a background investigation, I

23
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was notified by the White House that I would be nominated.
My nomination was submitted to the Senate on September 28,
2005.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or guestion in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully.

No.

Please discuss your views on the following criticism
involving “judicial activism.”

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped-many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this ®judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciary to employ the individual
plaintiff as a vehicle for the imposition of far-
reaching orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an administrator
with continuing oversight respongibilities.

I believe that the judiciary should apply and, when
necessary, interpret the law fairly and reasonably, but not
step into the role of the legislative branch. My view of
the role of the district court is that a judge should
provide litigants with a fair and just forum within which
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to resolve disputes brought to the court, as efficiently

as possible. A judge can do that by assisting the trier

of fact in their review of a case under the law and rules
of evidence, by promoting alternate dispute resolution, and
by clearly setting forth the applicable law when necessary.
If there is a question about the law, the district court
should resolve those questions in a manner that faithfully
interprets the law based on its purpose and applicable
precedents.

AFFIDAVIT

I, Thomag Edward Johnston, do swear that the information

provided in thia statement is, to the best of my knowledge,
true and accurate.

/o5 -

(DATE)
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Senator CORNYN. Thank you, Mr. Johnston.
Mr. Gordon.

STATEMENT OF LEO MURRAY GORDON, NOMINEE TO BE
JUDGE OF THE UNITED STATES COURT OF INTERNATIONAL
TRADE

Mr. GORDON. Thank you, Mr. Chairman. Initially, let me thank
you and the Committee for the opportunity to appear before you
today. I also wish to express my profound gratitude to the Presi-
dent for his confidence in sending forth my nomination to the Sen-
ate.

It is with a great deal of humility that I appear today in continu-
ation and furtherance of my public service, and I look forward, if
the Senate so desires, to serving in the capacity as a judge at the
United States Court of International Trade and continuing my
service to the country.

Thank you.

[The biographical information of Mr. Gordon follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Leo Maury Gordon

Address: List current place of residence and office
address{es) .

Residence - Maplewood, NJ
Work - U.S. Court of International Trade, One Federal
Plaza, New York, NY 10278

Date and place of birth.
January 18, 1952 - Newark, NJ

Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer’s name and business
address (es) .

Wife - Marci Spero Gordon (Marci Spero - maiden name)
Teacher, So.Orange-Maplewood School District - Maplewood, NJ
Business Address - 525 Academy St., Maplewood, NJ 07040

Education: List each college and law school you have
attended, including dates of attendance, degrees received, and
dates degrees were granted.

University of No. Carolina - Chapel Hill, NC
1969-1973 - AB Degree - May 1973

Washington University School of Law - St. Louis, MO
August 1974 - No degree

Emory University School of Law - Atlanta, GA
1974-1977 - JD Degree - June 1977

Employment _Record: List (by vyear) all business or
professional corporations, companies, firms, or other

enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

September 1977 through January 1981 - Assistant Counsel,
Subcommittee on Monopolies and Commercial Law, Committee on
the Judiciary, U.S. House of Representatives, 2137 Rayburn
H.0.B., Washington, DC
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January 1981 to July 1999 - Assistant Clerk, U.S. Court of
International Trade, One Federal Plaza, New York, NY

July 1999 to present - Clerk of the Court, U.S. Court of
International Trade, One Federal Plaza, New York, NY

Military Service: Have you had any military service? If so,
give particulars, including the dates, branch of service, rank
or rate, serial number and type of discharge received.

No

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

None

Bar Associations: List all bar associations, 1legal or
judicial-related committees or conferences of which you are or
have been a member and give the titles and dates of any
offices which you have held in such groups.

State Bar of Georgia

New Jersey State Bar Association

District of Columbia Bar

Advisory Committee on Rules of the United States Court of
International Trade

Other Memberships: List all organizations to which you belong
that are active in lobbying before public bodies. Please list
all other organizations to which you belong.

To the best of my knowledge, none of the organizations to
which I belong are active in lobbying before public bodies.

I belong to the following organizations:
Newark Academy Alumni Association Board of Governors
Newark Academy Board of Trustees
Oheb Shalom Congregation Board of Trustees

Oheb Shalom Mens Club



11.

12.

66

University of North Carolina General Alumni Association
American Association of Retired Persons
Phi Beta Kappa

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

Supreme Court of Georgia - June 1977; Current status is
inactive - Member in good standing - (took inactive status in
1977)

Court of Appeals of Georgia - June 1977

United States Court of Appeals for the Fifth Circuit -
September 1977

Supreme Court of the State of New Jersey - December 1977 -~
Current status is active - Member in good standing

United States District Court for the District of New Jersey -
December 1977

District of Columbia Court of Appeals - May 1978; Current
status is inactive - member in good standing - (took inactive
status in 1978)

United States Customs Court - August 1979 (now the U.S. Court
of International Trade)

United States Court of International Trade - November 1980

United States Court of Customs and Patent Appeals - April 1980
(now the U.S. Court of Appeals for the Federal Circuit)

Published Writings: List the titles, publishers, and dates of
books, articles, reports, or other published material you have
written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please
supply a copy of all speeches by you on issues involving
constitutional law or legal policy. If there were press
reports about the speech, and they are readily available to
you, please supply them.
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Publications:

United States Court of International Trade Procedural
Handbook - A Guide to Processing Actions Under the
Court’s Rules (Publication of the Office of the Clerk) -
1986.

“A Cure for the Board Member Blues” - School Leader
(Publication of the New Jersey Schools Boards
Asgsociation) - May/June 1998

“*Major Aspects of the Customs Courts Act of 1980" -
Litigation Before the U.S. Court of International Trade -
Practice and Procedure Under the Customs Courts Act of
1980 (Law & Business, Inc. Harcourt Brace Jovanovich) -
1981.

Health: What is the present state of your health? List the
date of your last physical examination.

Present Health is excellent - last physical June 2005

Judicial Office: State (chronologically) any judicial offices
you have held, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

None

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where
your judgment was affirmed with significant criticism of your
substantive or procedural rulings; and (3) citations for
significant opinions on federal or state constitutional
issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

Not applicable

Public Office: State (chronologically) any public offices you
have held, other than judicial offices, including the terms of
service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for
elective public office.
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Member - So. Orange-Maplewood, NJ Board of Education
September 1992 - April 1993 - Appointed

Member - So. Orange-Maplewood, NJ Board of Education
April 1993 - September 1999 - Elected April 1993,
April 1996 and April 1999

Member - Maplewood Planning Board - 1992 -1997
(approximately) - Appointed

Member - Maplewood Rent Leveling Board - 1985 - 1993
{(approximately) - Appointed - Chairman - 1990 - 1993

(approximately) - Appointed

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,

and if so, the name of the 7judge, the
court, and the dates of the period you
were a clerk;

I did not serve as a law clerk to a judge

2. whether you practiced alone, and if so,
the addresses and dates;

I have never practiced alone.

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you have
been connected, and the nature of your
connection with each;

September 1977 through January 1981 -

Agssistant Counsel, Subcommittee on
Monopolies and Commercial Law, Committee
on the Judiciary, U.S. House of

Representatives, 2137 Rayburn H.O.B.,
Washington, DC

January 1981 to July 1999 - Assistant
Clerk, U.8. Court of International Trade,
One Federal Plaza, New York, NY
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July 1999 to present - Clerk of the
Court, U.S. Court of International Trade,
One Federal Plaza, New York, NY

What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?

September 1977 - January 1981 - involved with
initiatives and projects relating to
commercial and antitrust legislative
proposals; also was involved with legislative
proposal to create the U.S. Court of
International Trade.

January 1981 - present -~ involved with
providing legal, operational, procedural,
administrative, educational, technological,
project management and public relations
services regarding the administration of the
Clerk’s Office at the U.S. Court of
International Trade.

Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

My clients have been public entities - the
United States House of Representatives and the
United States Court of International Trade.

My area of specialization is customs and
international trade law.

Did  you appear in court frequently,
occasionally, or not at all? If the frequency
of your appearances in court varied, describe
each such variance, giving dates.

Not at all
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2. What percentage of these appearances was in:
{(a} federal courts;
{b} state courts of record;
(c} other courts.

Not applicable
3. What percentage of your litigation was:
{a) civil;
{(b) criminal.
Not applicable.
4. State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole

counsel, chief counsel, or associate counsel.

I have tried no cases to verdict or judgment.

5. What percentage of these trials was:
(a) jury;
(b} non-jury.

Not applicable.

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations, if
the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented;
describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state
as to each case:

{a) the date of representation;

{b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

Because of the nature of my legal career in public
service, first as a staff member of the U.S. House of
Representatives, then as Assistant Clerk and Clerk of the
U.S8. Court of International Trade, I have not engaged in
litigation. A list of professional references follows:



71

Donald B. Cameron, Jr.

Kaye, Scholer LLP

The McPherson Building

901 15th St., NW - Suite 1100
Washington, DC 20005-2327

202-682-3630

James R. Cannon, Jr.

Williams, Mullen, Clark &
Dobbins
1666 K St., NW - Suite 1200

Washington, DC 20006-1200
202-833-9200

Richard O. Cunningham
Steptoe & Johnson, LLP
1330 Connecticut Ave., NW
Washington, DC 20036-1795
202-429-6434

Joseph F. Donohue, Jr.
Donohue and Donohue

26 Broadway - Suite 2300
New York, NY 10004-1801
212-269-2330

Lawrence M. Friedman

Barnes, Richardson & Colburn
303 E. Wacker Dr. - Suite 1100
Chicage, IL 60601-5299

312-565-2000

Alice A, Kipel

Steptoe and Johnson, LLP

1330 Connecticut Ave., NW
Washington, DC 20036-1795
202-4235-6743

John J. Mangan :
Skadden, Arps, Slate, Meagher &
Flom, LLP

1440 New York Ave.,
Washington, DC 20005
202-371-7775

NW

Michael S. O'Rourke

Rode & Qualey

55 W. 39" St. - 6% Floor
New York, NY 10018
212-944-7333
William D. Outman, II
Baker & McKenzie

815 Connecticut Ave., NW
Washington, DC 20006-4078
202-452-7010

Paul C. Rosenthal

Collier Shannon Scott, PLLC
3050 K St., NW - Suite 400
Washington, DC 20007-5108
202-342-8485

Melvin S. Schwechter

LeBoeuf, Lamb, Green & MacRae,
LLP

1875 Connecticut Ave.,
Washington, DC 20009
202-986-8011

NW

Leonard M. Shambon

Wilmer Cutler Pickering Hale
and Dorr LLP

1899 Pennsylvania Ave., NW
Washington, DC 20006
202~-663-6648

Valerie A. Slater

Akin, Gump, Strauss, Hauer &
Feld, LLP

1333 New Hampshire Ave., NW -
Suite 400

Washington, DC 20036
202~-887-4112

Terence P. Stewart

Stewart and Stewart

2100 M St., NW - Suite 200

Washington, DC 20037-1207
202-785-4185
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Barbara Silver Williams
Attorney-in-Charge

International Trade Field Office
U. S. Department of Justice

26 Federal Plaza - Room 346

New York, NY 10278

212-264-9240

i9.

Legal Activities: Describe the most significant legal
activities you have pursued, including significant litigation
which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation
in this question, please omit any information protected by the
attorney-client privilege (unless the privilege has been
waived.)

As Assistant Counsel on the House Judiciary Committee, my
responsibilities involved the consideration of a range of

antitrust and other commercial legislation. I prepared
memoranda on proposed legislation for Subcommittee members and
the General Counsel of the Committee. I arranged the

appearance of witnesses, assisted Members in conducting
hearings, drafted legislation and Subcommittee and Committee
Reports. I served as lead counsel in the drafting of the
Customs Courts Act of 1980, which established the United
States Court of International Trade.

My daily responsibilities and activities as Clerk of the
Court, and previously as Assistant Clerk, are representative
of my significant legal activities. Set forth below are
examples of the legal activities that have been the major
focus of my efforts.

As the “in-house” counsel, I work with and advise the Judges
of the Court and their law clerks on substantive and
procedural issues in litigation pending before the Court. I
serve as chief legal advisor to the judges and law clerks on
substantive and procedural matters affecting the operation of
the Court. I provide central Court-wide legal services on
customs and international trade law, and the Court’s Rules.

In the course of these activities, I am asked to examine
arguments of counsel, and review draft opinions and orders to
ensure uniform and consistent treatment of actions before the
Court regarding the interpretation, administration and
enforcement of the customs and international trade laws.
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Since the Court does not have masters or magistrates, I am
charged with the responsibility to develop special procedures
for handling complex, multi-party, multi-case litigation.
Over the past 15 years, I have prepared, with the assistance
of counsel, the case management plans for cases involving the
steel, large newspaper printing press, low-enriched uranium,
bedroom furniture, and softwood lumber industries.

I analyze and implement changes in Federal statutes affecting
the jurisprudence of the Court. I implement directives and
policies promulgated by the Judicial Conference of the United
States and the Administrative Office of the U.S. Courts.

I also have worked with the Court‘s Advisory Committee on
Rules and Practice on changes in the Court’s practices,
procedures and Rules to reduce costs and delays in litigation
before the Court. These activities have involved the drafting
of amendments to the Court’s Rules and improving the Court’s
internal processes and procedures to manage its caseflow.

I spend significant amounts of time involved with the
developing and implementing educational training for the
Court’s law clerks. I also work with the bar and law schools
on CLE programs focusing on the work of the Court and the
substantive customs and international trade laws in order to
raise the quality of practice before the Court.

10
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive
from previous business relationships, professional services,
firm memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interest.

I participate in a retirement program for Fedral employees,
including the Thrift Savings Plan

BExplain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

My actions regarding recusal and avoiding a real conflict, or
the appearance of a conflict of interest, would be governed by
applicable statutes, the Code of Conduct for United States
Judges, and the interpretative rulings and advisory opinions
thereto.

I would examine a party’s corporate disclosure statement that
is filed in each case to determine if a financial conflict
exists involving a member of my staff, a member of my
immediate family or me. I also would undertake an examination
of any potential professional conflict by virtue of wmy prior
involvement as Clerk of the Court or the past or future
employment of a member of my judicial staff.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during your
service with the court? If so, explain.

No

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar vyear, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

11



75

See Financial Disclosure Report

Please complete the attached financial net worth statement in
detail (Add schedules as called for).

See Attached

Have you ever held a position or played a role in a political
campaign? If so, please identify the particulars of the
campaign, including the candidate, dates of the campaign, your
title and responsibilities.

Yes

I was a candidate for appointment to fill an unexpired term as
a member of the So. Orange-Maplewood, NJ Board of Education.
The vacancy was created by the resignation of a member of the
Board. I was one of several candidates considered by the
Board for the vacancy and was appointed to the position in
September 1992 and served in that capacity until April 1993.
In April 1993, I was elected for a three-year term to the So.
Orange-Maplewood, NJ Board of Education. I was the candidate.
The campaign ran from February - April 1993. I also was
responsible for all aspects of the campaign, including
arranging for house wmeetings, production of campaign
materials, fund-raising and appearances at debates.

In April 1996, I was re-elected for a three-year term to the
So. Orange-Maplewood, NJ Board of Education. I was the
candidate. The campaign ran from February - April 1996. I
also was vresponsible for all aspects of the campaign,
including arranging for house meetings, production of
campaign materials, fund-raising and appearances at debates.

In April 1999, I was re-elected for a three-year term to the
So. Orange-Maplewood, NJ Board of Education. I was the
candidate. The campaign ran from February - April 1999. I
also was responsible for all aspects of the campaign,
including arranging for house meetings, production of
campaign materials, fund-raising and appearances at debates.
I resigned from the Board in September 1999 upon assuming the
position of Clerk of the Court at the U.S. Court of
International Trade.

12
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AO-t0 FINANCIAL DISCLOSURE REPORT Report Required by the Ethics
Rev. 112004 in Government Act of 1978
NOMINATION FILING (5 US.C. app- §§ 101-111)
I, Person Reporting (Last name, First name, Middle initiaf) 2. Coust or Organization 3. Date of Report
Gordon, Leo M US. Court of int Trade 1171472005
4. Title (Article [T Judges indicate active or senior status; 5. RepontType (check appropriate type} 6. Reposting Period
magistrate judges indicate full- or pant-time} ® Norisation DPate 111072005 V112004
Judge - Nominee to
Initiaf Am Flnal
O toita O Asnal O 18/31/2005
7. Chambers or Office Address 8. On the basis of the information contsined in this Report and any
U.S. Court of Int! Trade: modifications pertaining thereto, it i3, in my opinion, in compliance

with applicable faws and regulations.
One Federal Plaza - Room 597

Date
New York, NY 10278 Officer,

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts, checking the NONE box for each part

where you have o reportable information. Sign on fast pag

I POSITIONS.  (Reporting individuat oly; see pp. 9-13 of filing instructions)
[3 NONE - (o repostable positions))

POSITION NAME OF QRGANIZATION/ENTITY
1. Partner Omega 553 Partaers - Maplewood, NS
2. Pactner Gordon Family Partnership - Maplewood, N
3. Governor & President Newark Academy Alumni Ass'n Board of Governors - Livingston, NJ
4. Trustee Newark Academy Board of Trustees - Livingston, NS

I AGREEMENTS‘ {Reporting individual only; see pp. 14-16 of filing instructions)
& NONE - (No reportable agreements.))

DATE PARTIES AND TERMS
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FINANCIAL DISCLOSURE REPORT

Name of Person Reporting

Gordon, Leo M

Date of Report

141/14/2005

. NON-INVESTMENT INCOME. (Reporing individual and spouse; sce pp. 17-24 of filing instructions)
A. Filer's Non-Investment Income
M NONE - (No reportable non-investment income.)

DATE SOURCE AND TYPE

GROSS INCOME
{yours, nat spouse’s)

B. Spouse's Non-Investment Income - (If you were married during any portion of the reporting year, please complete this section. Dollar amount

not required except for honoraria.)

[0 NONE - (o reportable non-investment income.)

DATE

SOURCE AND TYPE
% 2004 So. Grange-Mapl NI Board of ion - Teaching - Satary
2 2005 So. Orangs d NI Board of ion - Teaching - Salary
IV. REIMBURSEMENTS - ion, lodging, food,

(includes those to spouse and dependent children. Sec pp. 25-27 of instructions.)
3 NONE - (Nosuch reportable reimbursements.)

SQURCE DESCRIPTION
1. Exempt
2.
3.
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FINANCIAL DISCLOSURE REPORT | tame of Person Reporting Date of Report

Gordon, Leo M 11714120605

V. GIFTS. (includes those to spouse and dependent children. Sce pp. 28-31 of instructions.}

3 NONE - (Vo such eportable gifts)

SQURCE DESCRIPTION VALUE

1. Exempt

V1. LIABILITIES. (includes those of spouse and dependent children. See pp. 32-34 of instructions.)

3 NONE - (No ceportable liabitities.)

CREDITOR DESCRIPTION VALUE CODE

1. MBNA Credit Card 3

2. Chase Bank) Credit Card i

3. ACS (Affiated Computer Services Corp.) Student Loans H

4. Sallie Mac Servicing Student Loans K

5. Citibank Student Loang K
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FINANCIAL DISCLOSURE REPORT Name of Person Reparting Date of Report
Pagelofl Gordon, Leo M 11/1472005
VIL. INVESTMENTS and TRUSTS - iocome, value, manscations {inchudes those of the spouse and depeodent children. See pp. 3457 of fling instructions.)
B. 2 D.
L Tncome during, Gross value at eod of Traasactions during reporting period
Description of Assets reporting period teparting petiod
(inctuding trust assets)
© @ ® | @ ® ot gt fom disclosiae
[s3] [} “) &)
Place "(X)" after each asset exempt Amount Type feg Value Value Type (ez. Date: Vaiue | Gain 1dentity of
from prior disclosure Code t div. oot o Code? | Method | buyseff, Monih- | Code2 [Codet | buyetseller
(A-H) int) [i55) Code 3 | werger, Pay - LAt {ifprivate
@W) | rederption) wransaction)
JNONE (o reporable income, assets, of transactions)
1 Verizon Communications - Common Stock A Dividend 1 T Exempt
2. Centennial Money Market Trust A Interest I T
3. Franklin Templeton - Temp A - World Fund - A Dividend K T
Mutuat Fund
4. VanKampen Amer. Capital High Yield Munic. 8 Interest K T
Fund - Matual Fund
5. Disney - Common Stock A Dividend I T
6. Valley Nat'l Savings Bank - Savings Account A Interest H T
7 Bank of America - Savings Account A Interest i T
8 Bank of America - Savings Account A Interest 1 T
5. ING Security Life - Whole Life Insurance Poticy A Interest ¥ T
10.  Bell South - Commen Stock A Dividend J T
i Bell South - Commaon Stock A Dividend H T
12.  Wachovia Corp. - Common Stock A Dividend 3 T
13 Wachovia Corp. - Common Stock A Dividend } T
14, PNC- Common Stock A Dividend H T
is PNC- Common Stock A Dividend j T
16.  Franklin Templeton - Discovery Fund - Class Z - A Dividend ] T
Mutual Fund
17.  Franklin Templeton - Discovery Fund ~ Class Z - A Dividend J T
Mutual Fend
1. Encome/Gain Codes: A =SLO0orkss B =$1,00152.500 D = $5000515.000 E =$15001-550000
(SecColumms Btand D) F = $50.001-5100, G =5100.001-51,000,000 H2 = More than §5,000,000
2. Valee Codes: T =S15000 0rless K = 515001850000 L =150,001-8100,000 M = $100,001-5250,000

(Sec Cotumas Ct and D3}

N = 5250,00-$500,000
P3 = $25,000,001-$50,000,060

= §560.001-51,000,000

P = $1,000,001-35,600.000
P4 = $More than $50,000,000

B2 = $5,000,001-525,600,000
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Gordon, Leo M 1171412005

VHL. ADDITIONAL INFORMATION OR EXPLANATIONS  Godicate parcof Report )

Block 7 - Office address is the address of the Office of the Clerk

HiL2.A - No ron-investment income to report other than federal salary received for position as Clerk of the Court at the U.S. Court of [nternational Trade

F INANCIAL DISCLOSURE REPORT | Name of Person Repodting Date of Report

Gordon, Leo M 11/14/2005

IX. CERTIFICATION.

[ cextify that all information given above (including information pertaining to my spouse and minor or dependent chi!dren, if
any) is accurate, true, and complete o the best of my knowledge and belief, and that any information not reported was withheld
because it met applicable statutory provisions permitting non-disch )

I further certify that eamed income from outside employment and honoraria and the acceptance of gifts which have beel‘1
reported are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations.

Signature le{) M. MVA ’ Date //"’/‘{" 12203

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.C. app. § 104)

FILING INSTRUCTIONS

Mail signed original and 3 additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E.

Washington, D.C. 20544




81

FINANCIAL STATEMENT
NET WORTH
Provide a complete, current fi ial net worth which itemizes in detail all assets (including bank accounts, real
estate, securities, trusts, i and other fi ial holdings) all liabilities (including debts, mortgages, loans, and
other financial obligations) of yourself, your spouse, and other i di bers of your household
ASSETS LIABILITIES
Cash on hand and in banks 29 | 000 | Notes payable to banks-secured
U.S. Government securities-add schedule 11 500 | Notes payable to banks-unsecured 671 500
Listed securities-add schedule 80 | 430 | Notes payable to relatives
Unlisted securities--add schedule Notes payable to others
Accounts and notes receivable: Accounts and bills due 351 380
Due from relatives and friends Unpaid income tax
Due from others Other unpaid income and interest
Doubtful :lce;ael;uslt:te mortgages payable-add 28| o000
Real estate owned-add schedule 725 000 | Chattel mortgages and other liens payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal property 40 | 000
Cash value-life insurance 25 | 000
Other assets itemize:
TSP Contributions 651 000
New Jersey State Pension Plan 121 000
Total liabilities 450 | 880
Net Worth 527 050
Total Assets 977 1 930 | Total liabilities and net worth 9771 930
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Are any asscts pledged? (Add schedule) NO
On leases or contracts aAcl;eio)";: defendant in any suits or legal NO
Legal Claims Have you ever taken bankruptcy? NO

Provision for Federal Income Tax

Other special debt
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SCHEDULE A - GOVERNMENT SECURITIES

1. U.S. Savings Bonds

SCHEDULE B - LISTED SECURITIES

1. VanKampen American Capital High Yield Municipal Fund A
2. Franklin Templeton - Templeton A - World Fund

3. Franklin Templeton - Mutual Discovery Fund - Class Z
4. Disney - Common Stock

5. Bell South - Common Stock

6. Verizon Communications - Common Stock

7. Verizon Wireless - Common Stock

8. AT&T - Common Stock

9. Wachovia Bank - Common Stock

10. PNC - Common Stock

11. Lucent Technologies - Common Stock

12. Avaya - Common Stock

13. Comcast - Common Stock

Total
SCHEDULE C - REAL ESTATE OWNED

1. Personal Residence - Maplewood, NJ

SCHEDULE D - REAL ESTATE MORTGAGES PAYABLE

1. Investors Savings Bank - Millburn, NJ - 1* Mortgage

2. Valley National Bank - Wayne, NJ - Home Equity Loan

$ 1,500

$ 27,500
$ 30,500
$ 4,700
$ 7,500
$ 4,400
$ 100
$ 25
$ 20
$ 3,825
$ 1,800
$ 10
$ 10
$ 40

$ 80,430

$ 725,000

$ 294,000

$ 54,000
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

During my tenure at the U.S. Court of International
Trade, I have managed the pro se litigation calendar and
helped numerous litigants obtain pro bono counsel.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you
currently belong, or have you belonged, to any organization
which discriminates -- through either formal wmembership
requirements or the practical implementation of membership
policies? If so, list, with dates of membership. What you
have done to try to change these policies?

No

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts? If
so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to
your nomination and interviews in which you participated).

No

I was interviewed on two occassions by members of the Office
of the Counsel to the President. The interviews covered all
aspects of my professional career, including an extensive
discussion of my current duties and responsibilities as Clerk
of the Court at the U.S. International Trade. In particular,
the questioning focused on the depth of my substantive
knowledge of the customs and international trade laws and
significant legal work that I do as a quasi-master/magistrate
in managing large complex litigation before the Court,
managing the pro se calendar and my active involvement in the
settlement of cases. In addition, we discussed my role as the
“in-house counsel” for the Court and that the judges and law

13
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clerks seek my guidance and assistance in addressing a variety
of substantive and procedural issues. I was informed that I
was selected to go forward in the process. After completing
all necessary paperwork and undergoing a background
investigation, I was notified that the President would be
sending my nomination to the Senate. I was nominated on
November 10, 2005.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue,or question? If so, please explain fully.

No

Please discuss your views on the following criticism involving
"judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that
alleges that the judicial branch has usurped-many of the
prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to iwmpose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional reguirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

14
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The judiciary is one of three co-equal branches of the Federal
Government. A judge must respect the separation of powers and
perform his/her duties as defined by the Constitution for the
judicial branch.

In ruling on a specific matter, a judge must not intrude on
the respective legislative and executive powers of the other
two branches of government, as defined by the Constitution.
With respect to the legislative branch, a federal judge must
give appropriate deference to the plain meaning of statutes
enacted by Congress and to the underlying legislative intent.
As directed by Supreme Court precedent, a federal judge also
must give deference to the interpretations of the statutes and
regulations that are within the responsibility of executive
agencies to administer and enforce.

A judge has the obligation to decide the narrow case or
controversy at bar not broader principles or policies. A
judge is to decide each case based on the facts presented and
the applicable statutes, regulations and judicial precedents.
In so doing, it is essential that a judge respect stare
decisis, particularly the decisions of the Supreme Court and
the governing court of appeals.

15
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AFFIDAVIT

I, Leo M. Gordon, do swear that the information provided in this
statement is, to the best of my knowledge, true and accurate.

December 1, 2005 [zo m_ ol >——

(DATE) (NAME)

(NOTARY)

Not PHg_ObMEF;A C. RUSSO
otary Public, State of New York
No. 24-495531%

Quaiified in Ki
Commission éxpi:ggsgz' sgwl/af
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Senator CORNYN. Thank you very much.
Judge Delgado.

STATEMENT OF AIDA M. DELGADO-COLON, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF PUERTO RICO

Judge DELGADO-COLON. Thank you, Chairman. Certainly, I
would like to join the statements made by the fellow nominees here
and first of all thank the President for the nomination he has ex-
tended, this Committee for allowing me the opportunity of appear-
ing before you here today, and certainly Resident Commissioner
Luis Fortuno for the advice, support and encouragement he has
given me throughout the process.

And if there is one thing I would like to do is to take this oppor-
tunity to use it to honor and render tribute to my parents, which
certainly have been the guiding the force driving me through the
pathway that has brought me before you here today, and besides
that to acknowledge the spiritual presence of my father. I know he
would have loved to be here today.

Aside from that, I must say that I am overwhelmed by the sup-
port and presence of the personnel from the Administrative Office,
which I was not expecting. I have here also the Chief of the Mag-
istrate Judge’s Division, and I certainly thank them for their pres-
ence and support.

Thank you.

[The biographical information of Judge Delgado-Colon follows:]
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1. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)

Aida Milagros Delgado-Coldn

Address: List current place of residence and office address(es).
Residence: San Juan, PR

Office: 150 Chardén St., Suite 470, Federal Building, San Juan, PR 00918-1767

Date and place of birth.
Date of Birth: August 31, 1955
Place of Birth: Lares, PR

Marital Status (include maiden name of wife, or husband's name). List spouse's occupation,
employer’s name and business address(es).

Single

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

Pontifical Catholic University of Puerto Rico
School of Law

Ponce, PR

August- 1977 - May 1980

Juris Dottor, Cum Laude - May 1980

University of Puerio Rico,

College of Agriculture and Mechanical Arts

Mayaguez, PR

August 1973 - May 1977

Bachelor’s of Science Business Administration, Cum Laude - May 1977

Employment Record: List(by year) all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director, partner,
proprietor, or employee since graduation from college.
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December 1993 - Present: United States District Court for the District of Puerto
Rico, San Juan, PR
United States Magistrate-Judge

January 2003 - May 2003: Pontifical Catholic University of Puerto Rico
January 2004 - May 2004: School of Law, Ponce, PR
Adjunct Professor
August 1982 - December 1993: Office of the Federal Public Defender for the District
of Puerto Rico, San Juan, PR
March 1991 - August 1991 : Acting Federal Public Defender -
August 1988 - December 1993: First Assistant Federal Public Defender
August 1982 - July 1988: Assistant Federal Public Defender

September 1980 - August 1982: Governor’s Advisory Council on Labor Law,
Commonwealth of Puerto Rico, Department of Labor
and Human Resources

July 1981 - August 1982: Director of Research and Investigations
September 1980 - June 1981: Legal Investigator

7. Military Service: Have you had any military service? If so, give particulars, including the
dates, branch of service, rank or rate, serial number and type of discharge received.

No.

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

The Student Federal Bar Chapter, Pontifical Catholic University School of Law named their
student chapter: “The Aida M. Delgado-Coldn Student Federal Bar Chapter” (October
2004).

Resolution 0102-51 issued by the University of Puerto Rico School of Law, in recognition
of contribution and training to law school students participating at the Second Annual Trial
Advocacy Competition held at the University of Detroit, Detroit, Michigan (2001).
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Recognition by the Office of the Circuit Executive, Judicial Council of the First Circuit, for
participating in District Court survey regarding the First Circuit Gender, Race and Ethnic
Bias Task Forces. (Report published by Boston University Public Interest Law Journal at
9 B.U. Pub.int.L.J. 173 (2000)). :

» Acknowledgment for the creation and implementation of a computer program to enable the
District Court to analyze general and improper billing patterns under the Criminal Justice
Act (2001).

Award for Professional and Humanitarian Services; Board of Directors, Circulo Cubano
de Puerto Rico (Cuban Society of Puerto Rico) (1987).

Law Review, Member and Editor Pontifical Catholic University School of Law (1978-80).
9. Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any

offices which you have held in such groups.

PROFESSIONAL ORGANIZATIONS

Federal Bar Association

Hispanic National Bar Association

American Bar Association

Federal Magistrate Judges Association

Women Judges Association

Phi Aipha Delta Law Fraternity (Honorary Member)
Puerto Rico Bar Association

Puerto Rico Association of Criminal Defense Lawyers

National Association Criminal Defense Lawyers

1982-Present
Director 1994-95
2005

2005

1994-2003, 2005
2005

2000 - Present
1981-2005
1991-93
Secretary 1991-93
1983-88
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10.

iL

U.S. DISTRICT COURT COMMITTEES AND LIAISON ASSIGNMENTS

Court Security Committee 2005-Present

Federal Bar Examination Committee 1986-Preserit

Local Rules Committee 1991-Present

Alternate Employee Dispute Resolution Coordinator 1995-Present
(designated in 1999 - previously Equal Employment Opportunity Coordinator)

Interpreters and Court Reporters Commitiee 1996-Present

Planning Committee, Criminal Law Panel, First Circuit 2000
Judicial Conference, designation made by Chief Judge
First Circuit Court of Appeals

First Circuit Gender Bias Task Force 1996-1999
Criminal Justice Act Review Committee 1994-1995
Selection Committee, Chief, U.S. Pretrial Services Office 1995

Criminal Justice Act Panel Selection Committee 1986 - 1991

Other Memberships: List all organizations to which you belong that are active in lobbying
before public bodies. Please list all other organizations to which you belong.

None,

Court Admission: List all courts in which you have been admitted to practice, with dates
of admission and lapses if any such memberships lapsed. Please explain the reason for any
lapse of membership. Give the same information for administrative bodies which require
special admission to practice. )

Supreme Court of Puerto Ri¢o January 1982
U.S. District Court for the District of Puerto Rico March 1982
U.S. Court of Appeals for the First Circuit February 1982
U.S. Court of International Trade March 1983
Supreme Court of the United States January 1984
U.S. Court of Claims April 1993
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Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
published material you have written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please supply a copy of all speeches
by you on issues involving constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please supply them.

See Tab-#1. Translations will be provided

Articles:

“Derechos y Deberes de los Estados ante las Alteraciones de las Instituciones Politicas en
el Sistema Contempordneo” (The Rights and Duties of States Currently Facing Changes
Affecting Political Institutions); Law Review, Catholic University School of Law, Ponce, PR,
Vol. 18, No. 69, 70-(1978).

Co-authored:’

“Evaluacion de la Jurisdiccion, Deberes y Responsabilidades de la Comision Industrial”
(Evaluation of the Jurisdiction, Duties, and Responsibilities of the Industrial Commission).
El Consejo Informa, Journal of the Governor’s Advisory Council on Labor Law (November,
1981).

“Evaluacion de la Jurisdiccion, Facultades y Organizacion Administrativas del Negociado
de Normas y Reglamentos del Departamento del Trabajo y Recursos Humanos.”
(Evaluation of the Jurisdiction, Authority and Administrative Organization of the Bureau of
Rules and Regulations, Department of Labor and Human Resources). El Consejo Informa,

Journal of the Governor’s Advisory Labor Law (August, 1981).

' While I served as Investigator, and then Director of Research, at the Governor’s Advisory

Council, the Research Team rendered reports to the Governor and the Council s Board of Directors
on different subjects related to employment and labor law. Generally, I submitted a legal analysis

of statutory provisions or proposed legislation, while other co-workers, such as economists and

labor relations specialists, were responsible for analyses within their fields of expertise.

5
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13.

“Propuesta para el Pago de Diferenciales de Salario Minimo a Adolescentes.” (Proposal
for Payment of Minimum Wage Differentials to Adolescents). El Consejo Informa, Journal
of the Governor’s Advisory Council on Labor Law (May, 1981).

“Informe Especial al Gobernador Sobre los Planes de Salud para Empleados
Gubernamentales.” (Special Report to the Governor Regarding Health Benefits for Public
Employees). El Consejo Informa, Journal of the Governor’s Advisory Council on Labor Law
(March, 1981). ’
“Consideraciones Técnicas Legales, Economicas y Sociales de la Ley de Cierre.”
(Technical, Legal, Economic and Social Considerations Concerning the Closing Law). El
Consejo Informa, Journal of the Governor’s Advisory Council on Labor Law (December,
1980).

Columns:
“Employment Law”'; El Consejo Informa, Journal of the Governor’s Advisory Council on
Labor Law; (Oct.-Nov. 1980); (Jan.-Feb. 1981); (Mar.-Apr. 1981); (May-Jun. 1981).

Speeches (Constitutional Issues):
On August 27, 1996, I was guest speaker for the Federal Law Enforcement Officers

Assoctation (FLEOA). The speech addressed “Pretrial Considerations and Legal Standards

Jor the Application of Search and Arrest Warrants.” The presentation conformed to the
structures of a seminar rather than a speech. There are handwritten notes of the outline and
subjects addressed. The only available news report on the subject is attached at Tab-#1.
The presentation was highlighted in the FLEOA Magazine, Winter 1996-97,

Health: What is the present state of your health? List the date of your last physical
examination.

I am in excellent health.

Date of last physical examination: June 14, 2005.
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14.

15.

Judicial Office: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.

December 1993 - Present: United States Magistrate-Judge for the United States District
Court, District of Puerto Rico. Appointed by designation of the U.S. District Court Judges
Jfor the District of Puerto Rico.

Jurisdiction: The United States Court for the District of Puerto Rico has original
Jurisdiction of all civil actions arising under the Constitution, laws or treaties of the United
States and civil actions as set forth in 28 U.S.C. §§ 1330 through 1369; and original
Jurisdiction in criminal matters exclusive of the courts of the states, of all offenses against
the laws of the United States and such criminal matters as set forth in 18 U.S.C. §§ 3232
through 3244.

A Magistrate-Judge’s jurisdiction is conferred statutorily and consists of all powers and
duties conferred or imposed by law or by the Rules of Criminal Procedure for the U.S.
District Courts; the power to administer oaths and affirmations, issue orders for release or
detention of persons pending trial, take acknowledgments, affidavits, and depositions; the
power to conduct trials as statutorily provided; the power to enter a sentence for a petty
offense and in class A misdemeanor cases where the parties consent, and any other duties
that are not contrary to any provision of the law. See 28 U.S.C. § 636.

_Citations: If youare or have been a judge, provide: (1) citations for the ten most significant

opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
onsuch opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.
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()

Citations for the Ten Most Significant Opinions Written

Copies of the Opinions are Found at Tab-#2

The selection of these cases illustrates the wide variety of legal areas encompassed within
the Magistrate-Judge’s jurisdiction.

Cabrera v. Teatro del Sesenta, Inc., 914 F.Supp. 743 (D.P.R. 1995). Opinion and Order.
This matter involved a dispute between Pablo Cabrera, a well-known pldywright, and
several renowned actors and actresses in Puerto Rico, the members of Teatro del Sesenta,
who claimed to be co-authors of the play “La Verdadera Historia de Pedro Navaja” (itself
a popular adaptation of “The Three-Penny Opera ). The case s significant not only because
it was my first bench trial held within months of my designation, but also because of the
quantum of testimonial and documentary evidence presented. It received extensive, daily,
media coverage. Ultimately, although I was persuaded of the defendants’ significant
contribution to the work, I was bound to and did follow the strict mandates of the law,
determining they were not “co-authors” under applicable statutory provisions.

Silver v. Shalala, Civil No. 95-1597, 1997 WL 170660 (D.P.R. 1997). Report and
Recommendation. My findings in this social security matter discuss two issues of first
impression in the United States Court of Appeals for the First Circuit: whether petitioner
was entitled to reimbursement of air ambulance expenses by his Medicare health insurance
carrier and what is sufficient to satisfy the “suggestion of death” requirement under
Fed R.Civ.P. 25(a). My determination was approved, adopted and inéorporated as the
District Court’s Opinion.

Zapata-Matos v. L & F Products, Civil No. 95-1 542(CCC/ADC) (D.P.R. 2000), aff’d,
Zapata-Matos v. Reckitt & Colman, Inc., 277 F.3d 40 (I* Cir. 2002). Opinion and Order.
After receiving consent by the parties to preside over this matter, I entered summary
Judgment for the defendants in this national origin discrimination case. My decision was
affirmed by the First Circuit Court of Appeals which amply discusses my prior factual and
legal determinations. )
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United States v. Rivera, 912 F.Supp. 634 (D.P.R. 1996), Report and Recommendation. The
Report and Recommendation was fully adopted and incorporated into the District Court’s
Opinion. After an evidentiary hearing, I determined a need to pierce the corporate veil in
order to establish a corporate defendant’s liability for attorney’s fees. This enabled the
District Court’s efficient management of the case, and of government financial resources.

Nogueras-Cartagena v. United States, 172 F.Supp. 2d 296 (D.P.R. 2001), aff"d No. 03-
1113, 75 Fed. Appx. 795, 2003 WL, 22225584 (Sept. 26, 2003). Report and Recommendation.
1 granted the defendant’s motion to dismiss in an action for malicious prosecution and fraud
brought by a former federal criminal defendant against the then-U. S. Attorney for the
District of Puerto Rico. The Report and Recommendation was not only adopted and
incorporated by the District Court in its Order, but also affirmed by the First Circuit Court
of Appeals. v

United States v. E.L.C., Criminal Case No. 03-39(HL) (D.P.R. 2003), aff’d, 396 F.3d 458
(" Cir. 2005). Report and Recommendation. On June 27, 2003, after conducting an
evidentiary hearing, I issued a Report and Recommendation for the transfer of juvenile
E.L.C. to adult status. In doing so, I considered the juvenile’s “chronologically subsequent
criminal conduct for which he had been convicted, at state level, prior to his arrest on
federal charges” under the criteria “prior delinquency record, social background, and
Juvenile 'sresponse to treatment effort.” The Report and Recommendation was fully adopted
by the District Court on October 7, 2003. On appeal the First Circuit Court of Appeals
affirmed the District Court citing to the factual and legal analysis contained in the Report
and Recommendation. ’

Nieto-Ramirez v. Chrysler Corp., Civil No. 97-2137 (D.P.R. Sept. 27, 2000). Opinion and
Order. After an evidentiary hearing (Daubert Hearing), I granted the defendants’ motion in
limine seeking to exclude the testimony of plaintiff’s expert. The case required the meticulous
evaluation of scientific evidence, as well as the qualifications and methodology utilized by
an accident reconstruction expert. The opinion also discusses a claim concerning spoliation
of evidence.
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John Doe v. Roe, Inc., Civil No. 00-2455(HL/ADC) (D.P.R. Sept. 30, 2002). Opinion and
Order. After a two week trial, plaintiff prevailed in an action pursuant to the Age
Discrimination in Employment Act (ADEA), having shown age discrimination and wrongful
discharge under state law, 29 P.R. Laws Ann. § 185A. The jury awarded $234,409 in back
pay and 3712,000 in compensatory damages. Defendant, after verdict, filed a motion for
entry of judgment as a matter of law, or for remittitur. I granted the remittitur and reduced
the compensatory damages to $250,000. No appeal was undertaken by either party. The
case was subsequently settled and as a result remains sealed.

Perfumania, Inc. v. Perfulandia, Inc., 279 F.Supp.2d 86 (D.P.R. 2003). Opinion and
Order. Upon the parties partial consent for this Magistrate-Judge to rule upon a dispositive
motion requesting injunctive relief in a copyright violation action, an Opinion and Order
was issued granting injunctive relief.

United States v. Lazu-Rivera, Consolidated Criminal Case Nos. 03-249(JAG), 03-250(PG),
03-251(HL), 03-252(DRD), 2004 WL 3171128 (D.P.R. Dec. 29, 2004). Report and
Recommendation. This is a Report and Recommendation (“R&R”) issued in a series of
consolidated criminal cases charging thirty-six defendants in a multi-kilogram quantity drug
conspiracy. Twenty-four defendants moved for the suppression of Title Ill electronic records
asserting legal deficiencies in the government’s application for wire interception, violation
of the terms within the Order authorizing interception, and violation of the statutory
requirement of minimization. This R&R required factual and legal analysis of evidence on
record and other evidence submitted for in-chambers examination, evaluation and analysis
of progress interception reports, extensive legal research, and an ability to synthesize the
allegations of all twenty-four defendants. It also contains a summary of applicable case law
on the issues of necessity, minimization, interception period, and initiation of interception.
Following objections by the defendants, on March 23, 2004, the District Court adopted the
Report and Recommendation in its entirety.

10
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2

3

Appellate Decisions, Decisions Reversed or Affirmed with Criticism of Substantive or
Procedural Rulings

Copies of the Opinions are Found at Tab-#3

Diaz-Gandiav. Dapena-Thompson, 90 F.3d 609 (1st Cir. 1996). The First Circuit Appellate
Court reversed the granting of a summary judgment motion on the basis that there existed
genuine issues of material fact in a case brought under the Veterans’ Reemployment Rights
Act.

Utiited States v. Zenon-Encarnacion, 387 F.3d 60 (I* Cir. 2004). After a bench trial
defendants were convicted of trespassing into military danger zone during a naval training
exercise. Defendants appeal to the District Court, and the District Court affirmed the
convictions. The defendants raised four issues on a subsequent appeal to the First Circuit
Appellate Court. The appellate court ruled against defendants on three of the issues, but
vacated the convictions and remanded the case for an evidentiary hearing on the issue of
whether the danger zone regulation complied with a food fishing industry provision. While
so doing, in a two-Judge concurrence, the Appeals Court expressed concerns about the

“ soundness of prior court precedents on this issue, and suggested a willingness to entertain

a government’s petition for rehearing en banc.

Citations for Significant Opinions on State or Federal Constitutional Issues

Copies of the Opinions are Found at Tab-#4

Zapata-Matos v. Reckitt & Colman, Inc., 277 F.3d 40 (I* Cir. 2002). After receiving
consent by the parties to preside over this matter; I entered summary judgment for the
defendants in this national origin discrimination case. My decision was affirmed by the First
Circuit Court of Appeals which amply discusses my prior factual and legal determinations.

Crespo-Herndndez v. Jestuis-Malaret, Civil No. 04-1209(CCC). Report and Recommen-
dation. I submitted a Report and Recommendation in a claim brought under 42 U.S.C. §
1983 alleging a violation of plaintiff’s Fourth and Eighth Amendment rights under the
Constitution of the United States and challenging the constitutionality of the Puerto Rico
Mental Health Law, 24 P.R. Laws Ann. § 61551. 1 recommended that the District Court

11
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16.

dismiss plaintiff’s federal claims and the constitutional challenges to state law. The District
Court fully adopted the Report and Recommendation and entered its Order on March 30,
2005.

Véler-Sotomayor v. Progrese Cash and Carry, Inc., 279 F.Supp. 2d 65 (D.P.R. 2003).
Opinion and Order. In an action brought by an employee under Title VII and Puerto Rico
law against her supervisor and employer for religious and pregnancy discrimination, the
defendants’ motion for summary judgment was denied in part (as to religious and pregnancy
discrimination) and granted in part (as to the Title VI issues). Once the Opinion and Order
was issued, the case settled shortly before trial.

United States v. Luna-Rojas, 28 F.Supp.2d 54 (D.P.R. 1998). Report and Recommendation.
The case addresses a search and seizure issue. I concluded that consent to search was
provided by defendant’s relatives, and further validated a protective sweep. The Report and

- Recommendation was fully adopted, incorporated into and constitutes the opinion of the

District Court.

United States v. Sostre-Navarez, 279 F.Supp.2d 82 (2003). Opinion and Order. A defendant
charged with failure to pay past due child support demanded a jury trial in a petty offense
(Class B Misdemeanor). The Opinion and Order addresses the interplay between 8 U.S.C.
§ 228(a)(1) and Fed.R.Crim.P. 58, and concludes there is no right to a jury trial for petty
offenses. No appeal was undertaken.

Public Office: State (chronologically) any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for elective public office.

August 1982 - July 1988: Assistant Federal Public Defender for the District of
Puerto Rico, San Juan, PR (Appointed)
August 1988 - December 1993: First- Assistant Federal Public Defender for the
District of Puerto Rico, San Juan, PR (Appointed)
March 1991 - August 1991: =~ Acting Federal Public Defender for the District of
‘ ‘ Puerto Rico, San Juan, PR (Appointed)

12
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17. Legal Career:

a. Describe chronologically your law practice and experience after graduation
from law school including:

1. whether you served as clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a
clerk;

No.

2. .whether you practiced alone, and if so, the addresses and

dates;
No.
3. the dates, names and addresses of law firms or offices,

companies or governmental agencies with which you have
been connected, and the nature of your connection with each;

December 1993 to Present: United States Magistrate-Judge, United States
District Court for the District of Puerto Rico
#150 Chardon Ave. San Juan PR 00918

Federal Public Defender’s Office
241 F.D. Roosevelt Ave San Juan, PR 00918
August 1982 - July 1988: Assistant Federal Public Defender for the District of
Puerto Rico
August 1988 - December 1993: First Assistant Federal Public Defender for the
District of Puerto Rico, San Juan, PR
March 1991 - August 1991: Acting Federal Public Defender for the District of
Puerto Rico, San Juan, PR )

July 1981 - August 1982: Puerto Rico Department of Labor
505 Murioz Rivera Avenue
Hato Rey, Puerto Rico 00918
Director of Research and Investigations,
Governor’s Advisory Council on Labor Law
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September 1980 - June 1981: Legal Investigator, Governor’s Advisory
Council on Labor Law, Commonwealth of
Puerto Rico, Department of Labor and
Human Resources

b. 1. What has been the general character of your law practice, dividing it
into periods with dates if its character has changed over the years?

Investigator, September 1980 - June 1981

Governor’s Advisory Council on Labor Law,
Commonwealth of Puerto Rico Department of Labor and Human Resources

The Council was an office attached to the Commonwealth of Puerto Rico’s Department of
Labor that conducted research, analyzed statutes, proposed legislation and submitted
recommendations to the governor and others in the executive branch. During this period of
time I was not in the private practice of law, nor was [ required to appear before

administrative agencies, or state or federal courts.

As an Investigator, I researched and compiled evidence to determine the feasibility of
legislation or gubernatorial reorganization, and its possible impact upon the community. I
conducted field investigations, conducted interviews and engaged in legal research, in order
to determme the constitutionality and legal impact of legislation and regulations concemmg
the minimum wage and workman’s compensatzon law.

Director of Research, July 1981 - August 1982
Governor’s Advisory Council on Labor Law,
Commonwealth of Puerto Rico Department of Labor and Human Resources

As Director of Research, I supervised twenty-three employees, including attorneys, economic

consultants, economists, urban planners, labor policy experts, and clerical staff, and I
substituted for the Executive Director in all duties and responsibilities during his absence.
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Iparticipatedwith the President and Executive Director of the Council during meetings with
labor unions and government representatives, provided legal advice and coordinated legal
research in all matters related to labor law and arbitration. I also supervised the drafting
of proposed legislation, rules and regulations, reporis, memoranda, and other legal
documents regarding the workforce and the public and private sector economy. Finally,
during this period, I'was Editor of the bimonthly Journal of the Governor ‘s Advisory Council
on Labor Law.

Assistant Federal Public Defender, August 1982 - July 1988
Office of the Federal Public Defender for the District of Puerto Rico

As an Assistant Federal Public Defender, I provided legal assistance and representation to
indigent defendants charged with felonies and misdemeanors before the U.S. District Court.
In that capacity, I conducted investigations, performed legal research, and formulated
strategy during each phase of criminal litigation, including pretrial motion practice, plea
bargaining negotiations, trials, preparation for sentencing proceedings, and post-sentence
representation. In addition, I prepared appellate briefs and participated in oral arguments
before the U.S. Court of Appeals for the First Circuit, and I drafied and filed petitions for
certiorari before the Supreme Court of the United States.

While continuing to manage my caseload, I also served as Secretary to the Committee for
the Selection of CJA Panel Attorneys (1988-1991), which formulated amendments to the
Local Plan for the Management of the CJA Panel of Attorneys; as Health Coordinator
Officer (1984-1993); as Payroll Certifying Officer (1986-1993); and as Official Liaison to
the United States Probation Office (1985-1993).

First Assistant_,Federal Public Defender, August 1988 - December 1993
Office of the Federal Public Defender for the District of Puerto Rico

While responsible for the management and trial of cases assigned, additional administrative
duties were undertaken. My administrative duties as First Assistant included substitution
Jor the Federal Public Defender during his absence, submission of Annual Report of
Operations and Budget Proposal, case assignment among four attorneys, recommendation
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of attorneys eligible for court appointment, maintenance of the daily calendar, and general
coordination with the U.S. Attorney’s Office, U.S. Pretrial Service Office, and the U.S.
Probation Office.

Acting Federal Public Defender, March 1991 - August 1991
Office of the Federal Public Defender for the District of Puerto Rico

. After being appointed by the U.S. Court of Appeals for the First Circuit as Acting Federal
Public Defender, I executed all duties and responsibilities of the Federal Public Defender,
including supervision and management of all personnel, oversight of all operational and
. case-related activities, and coordination with other federal agencies and with the
Administrative Office of the United States Courts. I also represented the Office before
District Court committees, as well as federal and local agencies.

Adjunct Professor, January 2003 - May 2004
Federal Forensic Practice (Civil and Criminal),
Pontifical Catholic University, School of Law, Ponce, PR

Idesigned and implemented a two-credit seminar focusing on federal civil and criminal trial
practice, including discovery techniques, direct and cross-examination, opening and closing
statements, and evidentiary considerations. 1 supervised and evaluated students’
performance during simulated exercises and trials. This experience did not involve actual
clients or court appearances.

United States Magistrate-Judge, December 1993-Present
United States District Court for the District of Puerto Rico

Civil Matters: I regularly preside over jury and bench civil trials encompassing the full
panoply of federal causes of action, including federal tort ¢claims, employment and labor
legislation, products -liability, copyright, personal injury, medical malpractice, matters
arising under international conventions and treaties, and civil rights. I am engaged in the
Jull pretrial management of civil cases, from filing of the Complaint through settlement or
trial, the scheduling and management of all pretrial conferences, supervision of the
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discovery process, review of Pretrial Orders, presiding over pretrial hearings and
conducting mediation sessions.

I have also participated, upon referral, assuring compliance with Consent Decrees among
parties in a civil rights suit involving state juvenile institutions, and in monitoring complex
civil cases, such as class actions, copyright claims, litigation involving multiple plaintiffs
and defendants regarding employment and political discrimination. I have a wide variety of
other duties in civil matters, including: Regular Jury and Grand Jury parel qualification and
selection; Naturalization ceremonies; settlement claims of minors; Sacial Security appellate
review; state and federal Habeas Corpus proceedings; and prisoner-related matters. I have
been entrusted with the management, investigation, and resolution of sensitive judicial or
administrative issues, such as violations of Grand Jury secrecy requirements, alleged ethical
violations by members of the Criminal Justice Act (“CJA")Panel of Atiorneys and other
members admitted to the Bar, and employment disputes within the District Court and related
Jfederal agencies.

Criminal Matters: I preside, upon referral, over the full pretrial management of multi-
defendant felony cases, including jury selection. In addition to conducting the Initial
Appearance, Bail Hearing and Arraignment, I schedule and manage all pretrial conferences
and hearings, supervise the discovery process, preside over evidentiary, ethical, mental
competency, suppression hearings, and juvenile proceedings, and rule on dispositive and
non-dispositive motions.

I have significant involvement in the intake, management and final disposition of criminal
misdemeanor cases arising on federal premises, such as the Veterans Administration
Hospital, Metropolitan Detention Center - Guaynabo, military installations, and United
States Post Offices. Finally I have a statutorily-required range of duties in the criminal
investigative process, including the determination of probable cause for the issuance of
search, seizure, forfeiture and arrest warrants, the use of pen registers and track and trace
devices, petitions for the production of toll records, and interception of electronic signals.

Administrative Duties: My responsibilities include the review, re-drafiing and re-numbering
of the Local Rules for the District of Puerto Rico, as amended (April 2004); the review and
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re-drafting of the“Rules, Regulations and Procedures for Management of the Criminal
Justice Act Panel” (1994-1995); the development and implementation of a program to
monitor CJA vouchers, enabling the prompt detection of fraudulent claims; the development
of a uniform format for Reports & Recommendations following guilty plea proceedings
before a U.S. Magistrate-Judge; service as the Alternate Employment Dispute Resolution
Coordinator (1999-Present; formerly the Equal Employment Opportunity Officer (1995-
1999)) with responsibility for implementation and admfnistration of the District’s
Employment Dispute Resolution Plan; participation as an organizer and/or speaker for most
of the Continuing Legal Education Programs sponsored by the District Court and the
Federal Public Defender’s Office; assistance to the Committee on International Judicial
Relationships (AO) and the Office of Overseas Prosecutorial Development Assistance and
Training (OPDAT) in the training of various judges from Mexico, Panamd, Costa Rica and
Colombia regarding federal statutes and local judicial reform program; serving as liaison
Sfor the “Courtroom in the Classroom” Program and District Court Outreach Program, and
the development of agendas for the exposure of elementary, intermediate, high school,
university, and law school students, along with civic organizations, to the structure of the
Sfederal court system, related federal agencies, and courtroom technology.

2. Describe your typical former clients, and mention the areas, ifany, in
which you have specialized.

During my entire tenure at the Federal Public Defender’s Office, I was exclusively involved
in criminal litigation in federal court and provided legal assistance to indigent defendants

charged with felonies and misdemeanors before the United States District Court.
c. 1. Did you appear in court frequently, occasionally, or not atali? Ifthe
frequency of your appearances in court varied, describe each such

variance, giving dates.

- During ray tenuré at the Federal Public Defender’s Office I appeared in Court almost daily.
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2. What percentage of these appearances was in:
(a) federal courts;

100%

(5) state courts of record;
0%

(c) other courts.
N/A

3. ‘What percentage of your litigation was:
(a) civil;

0%
(b) criminal.
100%
-4, State the n}lmber of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole

counsel, chief counsel, or associate counsel,

’ Tried five felony cases to verdict. In two of those cases I acted as chief or sole counsel for
defendant. In the remaining three, I was associate counsel.

5. ‘What percentage of these trials was:
(a) jury;

100% of felony cases tried,
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18.

7

(b) non-jury.
I tried dozens of misdemeanor cases.

Litigation: Describe the ten most significant litigated matters which you personally handled.
Give the citations, if the cases were reported, and the docket number and date if unreported.
Give a capsule summary of the substance of each case. Identify the party or parties whom
you represented; describe in detail the nature of your participation in the litigation and the
final disposition of the case. Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before whom the
case was litigated; and

©) the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

U.S. v. Alfred Shaw

Criminal Case No. 88-14(JAF)

May 1, 1988 - July 14, 1988

U.S. District Judge José 4. Fusté

U. S. District Court for the District of Puerto Rico

Counsel for the Government - Counsel for Co-Defendants
Carlos Pérez Joseph Laws ’
 Middle District of Florida Federal Public Defender’s Office
501 W. Church St., Suite 300 241 Franklin D, Roosevelt Ave.
Orlando, FL 32805 San Juan, PR 00918-2441
(407)648-7508 (787) 281-4922
Frank Inserni

“ P.O. Box 193748
San Juan, PR 00918-3748
(787)763-3851
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Carlos Lopez De Azva
1663 Ponce de Leon, San Juan, PR
(787) 724-2868

The United States Coast Guard intercepted a motor vessel on the high seas, and all alleged
crew members were criminally charged and tried for the importation of controlled
substances. Iwas sole counsel for defendant Shaw, responsible for investigating the case,
designing the pretrial and trial strategy, and representing Mr. Shaw during trial. Mr. Shaw
testified on his behalf, and that of a co-defendant, asserting that they were Jamaican citizens,
attempting to enter the United States illegally. I successfully secured testimony from the
vessel’s captain for the limited purpose of establishing that Mr. Shaw was not a crew
member. Following a five-day jury trial, Mr. Shaw was acquitted.

U.S. v. Jorge W. Vargas, Criminal Case No. 91-288(CC)
August 7, 1991 - February 12, 1992

U.S. District Judge Carmen C. Cerezo

U. 8. District Court for the District of Puerto Rico

Counsel for the Government: Counsel for Co-defendants:

Miguel Pereira Yolanda Collazo
Cerrections Administrator P.O. Box 135784

Carr. #21, Bo. Monacillos Clearmont, FL 34713-5784
Rio Piedras, PR 00969 (352)536-1867

(787)273-6464
Jeff Williams
Indiano & Williams
207 del Parque St., Third Floor
Santurce, PR 00912
(787)641-4546

Myr. Vargas and two other individuals were charged with aiding and abetting in the
importation of cocaine. Customs and Coast Guard officials tracked an girplane traveling
north from Colombia, then monitored a number of bales dropped into the ocean, with
Forward Looking Infra Red (*FLIR") technology. The defendants were arrested onboard
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an offshore fishing vessel. The government's theoiy depicted them as responsible for placing
chemical sticks in the water, to mark the drop site for the drug cargo and for retrieving the
bales of cocaine for subsequent distribution.

I was sole counsel for defendant Vargas, and coordinated the discovery process, ocular
inspections of the boat and the cocaine bales retrieved, and the investigation of the FLIR’s
video recordings. I organized the distribution of work among counsel for the co-defendants.
All three defendants were acquitted by a jury afier a one-week trial.

U.S. v. Rosa M. Ferndndez

Criminal Case No. 89-213(JP)

July 3, 1989 to December 1, 1989

U.S. District Judge Jaime Pieras

U. 8. District Court for the District of Puerto Rico

Counsel for the Government:

José R. Gatzambide Ernesto Hernandez-Milan
P. O. Box 270343 G-3, O'Neill St.

San Juan, PR 00927-0323 San Juan, PR 00918
(787)793-1795 (787)758-9595

Defendant Ferndndez was in transit from Colombia to Spain Wwhen drugs were found
concealed in her clothing. At the time criminal charges were filed, she was pregnant and
gave birth while in pre-trial detention. I was the sole attorney assigned to this case. The
caserequired extensive litigation regarding conditions of confinement, bail, and the pre-trial
detainee’s right to breast feed her newborn. The case was fully prepared for trial, but on
the eve of trial a plea agreement was reached. Upon entering a guilty plea, Ms. Ferndndez
was sentenced to a six-month probationary term. The case received extensive media
coverage given the sensitive issues involved.
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U.S. v. Claribel Castillo
Criminal Case Nos. 88-253(GG) (Indictment); 89-138(GG) (Information)
June 27, 1988 - November 30, 1989
U.S. District Judge Gilberto Gierbolini
U. 8. District Court for the District of Puerto Rico

Counsel for the Government: Counsel for Co-defendants

Guillermo Gil Rafael Castro Lang

Senior Litigation Counsel P. O. Box 9023222

U.S. Attorney’s Office for the District San Juan, PR 00902-3222

of Puerto Rico (787)723-3672

Suite 1201, Torre Chardon

350 Chardon Ave. Miriam Ramos-Grateroles

San Juan, PR 00918 P. O. Box 191352

(787) 766-5656 San Juan, PR 00191-1352
(787)296-2529

Defendant Castillo was charged as a member of a large-scale drug distribution ring
engaged in the importation, distribution and sale of marihuana and cocaine. The ring leader,
and the supervisors in the organization were her close relatives. I was the sole counsel
assigned to her defense. The case involved a lengthy discovery period, and extensive
investigation of the legal implications of initiating proceedings within the Witness Protection
Program. Ms. Castillo while declining to enter into the Witness Protection Program
subsequently testified against over ten codefendants, including her brother-in-law and two
oldest brothers. She entered a guilty plea to an Information, and was sentenced to a four-

- year probationary term.

Representation of Ms. Castillo involved keeping her abreast of the evidence provided during
discovery, engaging in an extended plea bargaining process, and discussing sentencing
alternatives as well as the implications of testifying at trial. In addition, I was able to
counsel Ms. Castillo extensively, concerning educational and family matters. The case was
widely covered by the local news media, and preparation for sentencing was especially
intense. Ms. Castillo has maintained contact following her sentence and probation term;
she completed a college education, received a doctoral degree as a mechanical engineer,
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and now works for a private corporation and teaches at an Engineering School. I have
always considered this a case to be an illustration of how law and justice can converge.

US. . Esperanza Aguilar

Criminal Case No. 90-325(PG)
September 24, 1990 - July 26, 1993
U.S. District Judge Juan Pérez-Giménez
U. S. District Court for the District of Puerto Rico

Counsel for the Government: Co-counsel for Defendant:

* Esther Castro-Schmidt Rachel Brill
239 Arterial Hostos, Suite 305 Mercantil Plaza Bldg., Suite 1113
San Juan, PR 00918 2 Ponce de Leon Ave.
(787)250-1420 San Juan, PR 00918

(787)753-6131

Defendant Aguilar was charged with possession and importation of controlled substances,
involving the receipt of a package in the mail. Ms. Aguilar had a prior drug conviction under
similar circumstances. I assisted lead counsel in the pre-trial stages, and in the litigation
concerning Ms. Aguilar’s release on bail and the admissibility of the prior conviction
pursuant to Fed. R. Evid. 404(b). I also took the lead in the investigation of additional
witnesses, and the preparation of those witnesses and the defendant for their testimony
during trial.

Ms. Aguilar was first tried in March, 1991. I assisted lead counsel throughout the entire
procedure, which entailed last-minute investigations of new theories that developed during
trial, and the use of a United States Probation Officer as a witness for the defense. The jury
acquitted Ms. Aguilar of the importation charge, but could not agree on the possession
charge. After lead counsel unsuccessfully litigated a double jeopardy claim on appeal, the
case was re-tried in June, 1993. I again assisted lead counsel during trial and in the
presentation of witnesses. Ms. Aguilar was convicted of the possession charge, but that
conviction was later overturned on appeal, based upon the erroneous admission of the Rule
404(b) evidence. United States v. Aguilar, 58 F.3d 796 (1* Cir. 1995). ‘
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U.S. v. Héctor Rios-Veldzquez
Criminal Case No. 90-130(PG)
November 2, 1990 - October 6, 1992
U.S. District Judge Juan Pérez-Giménez

U. 8. District Court for the District of Puerto Rico

Counsel Jfor the Government:

Salixto Medina Malavé

(retired, whereabouts unknown)

Counsel for Co-defendants:
Frank Inserni

P. Q. Box 193748

San Juan, PR 00918-3748
(787)763-3851

Francisco Dolz

P.O. Box 361451

San Juan, PR 00936-1451
(787) 759-8780

David W. Romdn

53 Palmeras St., Suite 1401
El Caribe Building

San Juan, PR 00901-2417
(787) 725-3312

Carlos Lopez De Aziia
1663 Ponce de Leon
San Juan, PR

(787) 724-2868

Ramén Garcia-Garcia
P.O. Box 9047
Santurce, PR 00908
(787) 759-7440

Rafael Castro Lang

P. 0. Box 9023222

San Juan, PR 00902-3222
(787)723-3672

Benito Rodriguez-Masso

376 Teniente César Gonzdlez Ave.
Hato Rey, PR 00918 '

(787) 763-8999

Joseph Laws

Federal Public Defender’s Office
241 Franklin D. Roosevelt Ave.
San Juan, PR 00918-2441

(787) 281-4922
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I was sole counsel for defendant Rios-Veldzquez, charged in a multi-defendant, multi-
kilogram drug conspiracy. This was one of the first multi-defendant cases brought in our
Jurisdiction, involving years of video surveillance and Title III (electronic) interceptions.
The discovery and pretrial stages required extensive litigation regarding the electronic
interception and surveillance and also the length of the pretrial detention.

During pretrial stages, I coordinated the provision of medical, mental health and drug
rehabilitation services needed by defendant, and in so doing, I developed a compelling
record regarding Mr. Rios’ family and medical needs, and his overall prognosis. Securing
a clear definition of Mr. Rios’ minor role, enabled the defense to reach an agreement with
the United States and avoid a prolonged period of incarceration. He was ultimately
sentenced to the time he had already served while awaiting a trial date (approximately two
years).

U.S. v. Carlos Rodriguez-Patifio

Criminal Case No. 92-412(JAF)

November 29, 1992 - September 23, 1993

U.S. District Judge José A. Fusté

U. 8. District Court for the District of Puerto Rico

Counsel for the Government:

Rosa E. Rodriguez

First Assistant, U.S. Attorney’s Office
District of Puerto Rico

1201 Torre Chardon

350 Carlos Chardon Ave.

San-Juan, PR 00918

(787)766-5656

The district court relieved prior irial counsel, and appointed me as sole counsel to represent
Mr.. Rodriguez-Patirio, who was facing drug importation charges. I was responsible for
overseeing the discovery process, and seeking and obtaining approval for expert services in
support of a mental defect defense. The case involved extensive litigation regarding mental
health issues and the testimony of expe}ts.
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While the case was pending trial, Mr. Rodriguez-Patifio attempted suicide twice, and then
decided, consistent with his psychiatrist’s and psychologist’s advice, that he could not
endure the distress caused by a jury trial. The quantum and quality of the medical health
reports as presented at an evidentiary hearing was overwhelming, leading to successful plea
bargaining, a guilty plea, and the imposition of a twenty-month term of imprisonment.

U.S. v. Joey Camacho, Criminal Case No. 91-208(JAF)
May 30, 1991 - July 30, 1991

U.S. District Judge José A. Fusté

U. S. District Court for the District of Puerto Rico

Counsel for the Government: Co-counsel for Defendant:
Peter Calderon Miguel Nogueras
Estancia Chica Federal Public Defender’s Office
Calle 93 1701 W. Business
Bogota, Colombia Highway 83
(031)218-4569 McCallen, TX 78501
(956) 630-2995

Mr. Camacho was charged with drug distribution on postal premises. As this case was tried,
1 was performing as the Acting Federal Public Defender, supervising and participating not
only in this case but in two others that were being tried simultaneously by members of the
office. Although another Assistant actually tried the case, I was responsible for directing the
discovery process, designing the defense strategy, coordinating and preparing the defense
witnesses, including the testimony of defendant Camacho, were he to be called to testify.
While trial was on-going I was responsible for fine tuning the case developments. The
“roadmap” that I prepared anticipated the progress of the trial, and I was able to have
significant participation in the case, without being physically present at all times. Defendant
Camacho was acquitted after trial. .
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U.S. v. Daniel J, Maravilla, Criminal Case No. 87-161(HL)
951 F.2d 412 (I** Cir. 1991), cert. denied, 112 8.Ct. 1960 (1992)
September 28, 1990 - January 29, 1991

U.S. District Judge Hector Laffitte

U.S. District Court for the District Of Puerto Rico

Counsel for the Government: Co-counsel for Defendant: -
José A. Quiles Irma Lépez-Defilio,

13450 SW 3 St., Apt. 314 San Patricio Office Center
Pembrook Pines, FL 33027 No. 7 Tabonuco St., Suite 401
(954) 438-9962 Guaynabo, PR 00966

(787)749-4388

After a jury trial, the defendant, a former U.S. Customs Officer was convicted of six counts

relating to the robbery and murder of a Dominican national transporting money into the
United States. Mr. Maravilla appealed his sentence, which was affirmed in part and reversed
in part. I was appointed to the matter for resentencing, which involved significant research
and litigation concerning a district judge’s ability to aggregate a total sentence by ordering
terms to-be served either consecutively or concurrently. After Mr. Maravilla appealed his
re-sentence, [ was responsible for drafting the briefand arguing the case to the First Circuit.
The appellate court affirmed the judgment of the trial court. I drafied and filed a petition for
certiorari before the U.S. Supreme Court on his behalf.. The petition was denied.

The complexity of this case centered not only on the legal issues but also on the challenging

personality of Mr. Maravilla, as well as on the demanding schedules set by the district court
and court of appeals for addressing the substantive issues involved.
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U.S. v. Evelyn Santiago

Criminal Case No. 90-370(CC)

November 21, 1990 -May 26, 1992

U.S. District Judge Carmen C. Cerezo

U. 8. District Court for the District of Puerto Rico

Counsel for the Government: Co-counsel for Defendant:
Guillermo Gil Irma Lopez-Defilio,

Senior Litigation Counsel San Patricio Office Center
U.S. Attorney’s Office R No. 7 Tabonuco St., Suite 401
District of Puerto Rico Guaynabo, PR 00966

1201 Torre Chardén (787)749-4388

350 Carlos Chardon Ave.

San Juan, PR 00918

(787)766-5656

Ms. Santiago, along with thirty other defendants was charged in a large-scale drug
smuggling/importation venture. Ms. Santiago was the common law wife of the ring leader.
Lacted as lead counsel for Ms. Santiago organizing the voluminous discovery and attending
a variety of court hearings dealing with the large amouni of evidence arising from
surveillance, confidential sources and cooperating defendants.

Ms. Santiago entered into a cooperation agreement, and thereafter my representation
Jfocused upon preparation for sentencing. I met with the client and her family on numerous
occasions and engaged in extensive plea negotiations with the lead prosecutor. Ms.
Santiago was sentenced 1o a four year probation term. Ms. Santiago rehabilitated herself
and successfully completed her probationary term.
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19.  Legal Activities: Describe the most significant legal activities you have pursued, including
significant litigation which did not progress to trial or legal matters that did not involve
litigation. Describe the nature of your participation in this question, please omit any
information protected by the attorney-client privilege (unless the privilege lias been waived.)

Unquestionably, the most significant legal activity I have pursued has been my service, since
December, 1993, as a United States Magistrate-Judge. In this capacity, I have presided over
bench and jury trials, engaged in the full pretrial management of civil and criminal cases,
conducted mediation, assisted the district court by ensuring compliance with a consent
decree, and participated in court governance. Each of these aspects of the job has presented
its own challenges and accomplishments.

Presiding over trials — whether bench or jury —is the most public judicial function. Despite
the proficiency gained over the pasi eleven years, each trial experience is a new one,
involving a different set of personalities and legal issues. I have a very active docket of
consent cases and cases under full pre-trial management. The biggest challenge I have
Jfaced has been to learn and master areas of the law that in 1993 were entirely new to me,
such as copyright principles, and political discrimination standards. My biggest satisfaction
has been an over 95% affirmance rate following district court or appellate review.

Pretrial management has allowed for ample exposure to complex discovery and evidentiary
issues, the resolution of disputes by ruling upon dispositive motions, and the overseeing of
settlement process. In Fiscal Year 2004 alone, I was responsible for the disposition of 33.3%
of the total settlement and pretrial conferences and evidentiary hearings held in civil cases
and that were reported among all four Magistrate-Judges in the District. With regard to
criminal cases, I have had the unique opportunity of being assigned to conduct the full
pretrial management of multi-defendant conspiracy cases, many of which have involved
literally dozens of defendants each’. In the course of setting discovery and motion schedules,
ruling upon oral and written motions on a full variety of criminal and constitutional issues,

2U.8. v. Solano-Moreta, Criminal Case No. 95-160, (3 7 defendants); U.S. v. Ayala, Criminal Case No. 97-82
(79 defendants); US. v. Lazi-Rivera, Criminal consolidated Case Nos, 03-249; 03-250; 63-251; 03-252 (46
defendants); U.S. v. Galiany-Cruz, Criminal Case No. 03-83 (17 defendants); U.S. v. Cederio-Rosado, Criminal Case
No. 03-93 (9 defendants); US. v. Villegas, Criminal Consolidated Nos. 04-50; 04-51, 04-52, 04-53 (40 defendants).
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conducting change of plea hearings, and presiding over jury selection, I have developed a

Jamiliarity with these types of cases, and a proficiency for avoiding any backlog. During
Fiscal Year 2004, I'was responsible for handling approximately 40% of initial case hearings
(initial appearances, arraignments and bails), 30% of the dispositive motions reported as
resolved, 40% of all motion hearings held, over 50% of all pretrial nondispositive motions
ruledupon, and 76% of all status and pretrial conferences conducted by all four Magistrate-
Judges in-the district.

Mediation of employment dispute and malpractice cases has proven to be a successful tool
to resolve complex cases, saving the parties significant amounts of money and resulting in
more effective management of the court’s time and human resources. Recently, afier aseries
of joint and individual sessions with the parties, I mediated a complex malpractice case
involving the death of three infants and serious permanent neurological damage to a fourth
surviving infant. Several insurance companies and approximately twelve attorneys were
involved. The case had been on the district court’s docket since 1997, before it was referred
to me in 2004. Mediation culminated in the case being setiled for $3.3 million dollars, in
May, 2005.

Consent Decrees - I also assisted the district court in overseeing compliance with a consent
decree in United States v. Commonwealth of Puerto Rico, Civil No. 94-2080 (CC), a civil
rights case involving juvenile detention facilities. My jurisdiction and role was limited to
supervising and ensuring compliance with the terms and conditions of a consent decree,
assisted by a Monitor who was jointly selected by the parties. I held bimonthly status
conferences, and handled issues related to every as;vect of penal litigation. Those issues
included overcrowding, prison facilities, health services, rehabilitation programs, special
education, staffing, violent incidents and security, among other. During the over four years
I supervised the case, I remained in close communication with the presiding district judge,
ruled upon non-dispositive issues, defined and monitored the case development and
submitted Reports and Recommendations afier holding evidentiary hearings. This experience
served immeasurably to refine and improve my case management skills and problem-solving
approach to ensuring the prompt resolution of controversies.
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Court Governance - As a Magistrate-Judge during the past eleven years, I have also
derived great professional satisfaction from being appointed to a large number of court
committees pursuing various directives (See Part I, Question No.9). This has enabled me
to gain vast knowledge on the structure, duties and performance of all court dependencies,
and to have substantial input on matters relating to court governance. As a significant
achievement in this area, I can point to my efforts to redraft, restructure, and renumber the
Local Rules for the District, which required synthesizing suggestions from members of the
bar, the court, and all of its dependencies, and then organizing the rules to correspond, as
required, with the Federal Rules of Civil and Criminal Procedure. It is also worth noting

~my designation as Alternate Employment Dispute Resolution Officer which carries the
responsibility of overseeing a workplace free of discriminatory practices and my
participation in the Federal Bar Examination Committee which pursues the objective of
ensuring admission to the bar of well-qualified attorneys.

Outreach Programs - In addition to my duties as a Magistrate-Judge in the District of
Puerto Rico, I am proud of my participation and coordination with the outreach programs
sponsored by the Puerto Rico District Court, the Court of Appeals for the First Circuit, the
Administrative Office of the United States Courts, and the U.S. Department of Justice.
Participation inthese programs has strengthened my beliefin and commitment to our system
of justice, while exposing others to its great benefits. The opportunity to assist foreign
Judicial officers, prosecutors and defenders in countries such as Colombia, Perii, Mexico,
Costa Rica, Guatemala and Panamd with the implementation of their judicial reform
programs, fully supported by the United States government, has allowed for the extremely
rewarding opportunity to see firsi-hand How reform to a foreign judicial structure is
implemented, and how a nation's population is directly affected.

Criminal Litigation - Regarding significant legal activities during my tenure at the Federal
Public Defender’s Office, and apart from the specific cases described in the answer to
Question No. 18, Istrived to treat each case and each defendant as different and unique. It
was during this period that I gained a deep appreciation for the need for comprehensive
investigation — of individual circumstances and legal principles — and for the benefits of
negotiated agreement following such investigation. My positions as First Assistant and
Acting Federal Public Defender gave me the opportunity to participate in the administration
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of an office that served as the vanguard in the district, not only for the protection of an
accused individual’s constitutional rights, but also for instruction about the increasingly
specialized skills necessary for performing those duties in light of the United States
Sentencing Guidelines and other congressional mandates. )

33



121

Aida M. Delgado-Colén

II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial or business interest.

I have never been in the private practice of my profession. - Therefore, there are no
arrangements for future income or based upon professional services. At the present time [
participate and invest in the Thrift Savings Plan and the Federal Retirement Program
(CSRS). I have a 12.5% interest participation in a family owned business. While no income
is derived from the same, any future sale of the business inventory will generate as 12.5%
participation of sale proceeds.

2. Explain how you will resolve any potential conflict of interest, including the procedure you
will follow in determining these areas of concern. Identify the categories of litigation and
financial arrangements that are likely to present potential conflicts-of-interest during your
initial service in the position to which you have been nominated.

Within our District, the Clerk of Court keeps records and information, per judicial officer,
identifying categories of litigation and financial entities as to which any officer may have a
conflicting interest. At the District Court level this constitutes the first level of scrutiny.

During the past eleven and one-half years, and while performing as a Magistrate-Judge, in
identifying potential conflicts of interest I have guided myself by the Code of Conduct for the
U.S. Judiciary and the Rules and Regulations approved and enforced by the Judicial
Conference.

Inthe pasf 1 have abided by this Code of Ethics and the Rules and Regulations of the Judicial
Conference and will continue to abide by them in the future.
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3. Do you have any plans, commitments, or agreements to pursue outside employment, with or
without compensation, during your service with the court? If so, explain.

No.

4. List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends, interest,
gifts, rents, royalties, patents, honoraria, and other items exceeding $500 or more (If you
prefer to do so, copies of the financial disclosure report, required by the Ethics in
Government Act of 1978, may be substituted here.)

See Attached Financial Disclosure Report (AO-10).

5. Please complete the attached financial net worth statement in detail (Add schedules as called
for).

See Attached Net Worth Statement.
6. Have you ever held a position or played a role in a political campaign? If so, please identify
the particulars of the campaign, including the candidate, dates of the campaign, your title and

responsibilities.

No.
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AO-10 FINANCIAL DISCLOSURE REPORT Report Required by the Xthics
Rev. 172604 in Government Act of 1978
Calendar Year 2004 (5 U.S.C. app. §§ 101-111)

1. Person Reporting (Last name, First name, Middlc initial)
DELGADO-COLON, AlIDA M

2. Court or Organization 3. Date of Report

DISTRICT COURT OF PUERTO RICO 1012812605

4. Title (Arficle i udges indicale active or senior status;

5. RepontType (check appropriate type)
magistrate judges indicate full- or parl-time)

6. Reporting Period

@ Nomimtion,  Date 1042512005 ir004
DISTRICT JUDGE - NOMINEE o o o ©
Inirial Annual Final
" = i 973012005
7. Chambers or Office Address

8. On the basis of the information contained in this Repost and any

SUITE 470, FEDERAL BLDG. mf)diﬁca{ions pertaining thcreto,. it is, in ‘my opinion, in compliance
with applicable laws and regulatioss.
150 CHARDON AVENUE
iewing Of Date,
SAN JUAN, PR 00918 fhices,

1. POSITIONS.  (Reporting individual only; see pp. 9-13 of filing instructions)
{71 NONE - (No reportable positions.)

POSITION NAME OF ORGANIZATION/ENTILY
1. ADIUNCT PROFESSOR PONTIFICAL CATHOLIC UNIVERSITY OF PUERTO RICO

TI. AGREEMENTS.  (Reporting individual only; see pp.

14-16 of filing instructions)
# NONE - (o reportable agrooments.)

DATE RTIES AND
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FINANCIAL DISCLOSURE REPORT | nName of Person Reporting Date of Report

DELGADO-COLON, AIDAM 1012812005

HI. NON-INVESTMENT INCOME. (Reponing individual and spouse; see pp. 17-24 of filing instrctions)
A. Filer's Non-Investment Income
0 NONE - (No reportabic non-investment income.)

DATE SOURCE AND TYPE GROSS INCOME

{yours, 1ot spouse’s}
1. 2004 . Teaching at: Pontifical Catholic Usiversity of Puerte Rico . $2,600.00
2. 2003 Teaching at: Pontifical Caholic University of Puenio Rico $2,600.00

B. Spouse's Non-Investment Incorme - (If you were married during any portion of the reporting year, please complete this section. {dolar amount
not required except for honoraria)

[J NONE - (No reporiable non-investment income.)

DATE SQURCE AND TYPE

1 N/A

IV. REIMBURSEMENTS -~ o, lodging, food,

(Includes those to spouse and dependent children, See pp. 25-27 of instructions.}

{3 NONE - giosuch reportable reimbursements.)

SQURCE DESCRIPTION
I8 EXEMPT




125

FINANCIAL DISCLOSURE REPORT

Name of Person Reporting Date of Report
DELGADO-COLON, AIDA M /2812005
V. GIFTS. ncludes those to spouse and dependent children. See pp. 28-31 of instructions.)
[J NONE - (o such reportable gifts.)
SOURCE DESCRIPTION VALUE
1. EXEMPY

V1. LIABILITIES. (ncludes those of spouse and dependent children. See pp. 32-34 of instructions)
& NONE - (uo reportable liabilities.)

CREDITOR

o 10N VAL
1.
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FINANCIAL DISCLOSURE REPORT Namo of Person Reporting Trate of Report
Pagelof1 DELGADO-COLON, AIDAM /2872005
V. INVESTMENTS and TRUSTS - income, vatue, transcations {inchudes those of the spouse and dependent children. See pp. 34-57 of filing instructions.)
Al B. . D
. Income during Gross value at end of Transacticns during reporting period
Description of Assets reportting period repaning period
(including trust assels) _
W @ a @ W 1f not exempt from disclosure
2 & i (&3]
Place "(X)" after each asset exempt Amount  § Type  fes. Value vaie | Type (es | Date: Vae | Gain Hentity of
from prior disclosure Code 1 div. rent or Code2 | Method | buy, seil, Month- { Code 2 [Code t ] buyeriselier
(A-H) int) [25] Code3 | merger, Day o) e | Geprivae
@wy | rederuption) womsaction)
JNONE o rcportable income, sssets, or transzations)
i Caribe Federal Credit Union B Dividend X T EXEMPT
2, IRA - Coop. Seguros de Vida  (Annuity B Interest X T
Contract)
EX Fidelity Invesment Assct Manager A Dividend 5 T
4 Opportunity Funds/Wells Fargo Adv. Funds (Prev. B Dividend K T
Strong)

X Oriental Bank-Investors 1RA A Dividend 3 T
5 Oricatal Bank-Investors IRA A Dividend 3 T
7. Equitable: Alliance Common StockMercury basic | oo None b T
3. Oriental Bank-Investors IRA A Dividend ¥ T
» Banco Popular-6 (CD) IRAS B Interest X T
0. xCoop. Akorro y Credito/Value Equity E Interest K T
11, Oriental Bank & Trust-Diversified Growth IRA B Dividend 3 T
2. Banco Popular-CD A Interest X T
i3, Real Estate Property #1 (12.5% Interest) None Nore M Q
4. Real Bstate Property #2 (12.5% Intercst) None None M Q
5. Interestin Business (12.5%) - None None M w
6.  Oriental Bank Trust - CD-IRA A Interest 5 T

3. Income/Gain Codes: A= $1,000 or Jess B = $1,003-52,500 € =52.501-55000 D = $5,001-815.000 £ =$15001.550.000
{Sea-Columas Bl and D4} F = $50,001-$100,000 G = §100,001-31,000,000 M3 =$1,000,008-55,000,000 32 = More than $5,000.000
2. Vshue Codes: b = 515,000 or less K = $15.003-350.000 1 = S50.001-5100,000 M= $300,0M-5250.000
(See Columms Cl and X3} N = $250,000-$500.000 O = $500,001-$1,000,600 P =351.000,001-$5.000000 P2 = $5,000,001.$23,000.000
P3 =525,000,00-550.000.000 P4 = SMare than $30,000.000
3, Value Method Codes. Q = Apprisal R = Cost (RealEstate Only} . § = Assessment T = CashMarhet

(See Cotumn C2) U= Book Value v =Omer W= Estimaed
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FINANCIAL DISCLOSURE REPORT | Neme of Person Reporting Date of Report
DELGADO-COLON, AIDAM 10/28/2005

VIiI. ADDITIONAL INFORMATION OR EXPLANATIONS  Gndicate part of Report.y

1. Caribe Federal Credit Union; San Juan, P.R. (Cash on hand)
2. IRA is compesed of funds invested in values or bonds issued by the Commonwealth of Puerto Rico.

3. Fidelity Asset Manager - On the equity portion (54.4%) of the portfolio it invests in approximately 1,847 different stocks. A 31.3% of the porifolio is
invested in bonds of which an even distritution (50%) is allocated between U.S. bonds and different corporations. A 14.3% is invested in money market.

4. The funds now managed by Wells Fargo, Advantage Funds were previousty managed by Strong Fuads. The transfer of brokerage results from a
company merge. The Opportunity Funds arc invested primarly in mid-size companics, blending the type of investment (Bx: Value & Growth).

5. Investors IRA, Oriental Bank and Trust.
6. Investors IRA, Oriental Bank and Trust.
7. Equitabie Life Insurance: (Flexible Premium Life Insurance Incentive Life; composed of Alliance Common Stock and Alliance Money Market.

8. Investors IRA, Oriental Bank & Trust: Balance was transferred to a CD-IRA with Banco Popular on 5/17/05. The Oricntat Bank account matared on
4/30/05. Tts balance Is pat of the aggregated valie reported for Banco Popular-CD IR As under Jtem #9. So is the IRA account opened with Banco

Popular as of 4/06/05.
9. Banco Popular de P.R. - accounts are at a fixed interest and are not invested in market,

10, 1n fate 200} or early 2002, I found out that my father had opened this savings account under my name. Thus, it was reported i the A0-10 financial
reports of 2002-2004. Upon ruy father's death on January 20, 2003 said funds were transferred under the estate and/or my mother’s name.

11. Funds werc converted on 5/19/05 to a CD-IRA account with Oriental Bank & Trust (now listed under Item #16).
12. CD-Account, Banco Popular de P.R. 1 appear as co-signer/co-owner.

13. Real Estate Property No. § - Residential Property: (12.5% Interast). Appraisal date: August 6, 2003.

14. Real Estate Property No. 2 - 29 acres of land: (12.5% Interest). Appraisat date: August 6, 2003,

15. Family Business now operated by a relative. My interest of participation amounts o a 12.5%. Have no participation in daily operation of the business
or managerial docisions. No income of benefits are being received.

16, Account opened on 5/19/05 and includes the amounts rolled-over from account under em #11,
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting
DELGADO-COLON, AIDAM

Date of Report
10/28/2005

IX. CERTIFICATION.

1 certify that ail information given above (including information pertaining to my spouse and minor or dependent children,
ifany) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was
withheld because it met applicable statatory provisions permitting non-discl 3

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
teported are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations.

- &3 Date ﬁo&-{q, 28, 2vos”

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (S U.S.C. app. § 104)

Signature,

FILING INSTRUCTIONS

Mail signed original and 3 additionat copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E.

‘Washington, D.C. 20544
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets
(including bank accounts, real estate, securities, trusts, investments, and other financial holdings)
all Habilities (including debts, mortgages, loans, and other financial obligations) of yourself, your
spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 55 | 410 ] Notes payable to banks-secured -
U.S. Government securities-add schedule® - Notes payable to banks-unsecured -
Listed securities-add schedule - Notes payable to relatives -
Unlisted securities-—-add schedule - Notes payable to others -
Accounts and notes receivable: - Accounts and bills due 7 {294
Due from refatives and friends - Unpaid income tax -
Due from others - Other unpaid income and interest -
Doubtfut - Real estate mortgages payable-add schedule. See 233 | 226
Schedule C
Real estaie owned-add schedule. Sce Schedule A 651 | 125 | Chattel mortgages and other liens payable -
Real estate mortgages receivable - Other debts-itemize:
Autos and other personal property. 55 | oo0
Cash value-life i - AXA 6/2/05 5 )1z
Other assets itemize: See Schedule B 144 | 688
Total liabilities 240 -{ 520
Net Worth 670 | 824
Total Assets 911 | 344 | Total libilities and net worth 911 {344
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor - Are any assets pledged? {Add schedule) No
On leases or contracts -~ Are you defendant in any suits or legal actions? No
Legal Claims - Have you ever taken bankruptey? Ne
Provision for Federal Income Tax -
Other special debt -
*There may be g among the § made with brokerage firms such as Fidelity

Investments and Wells Fargo Advantage Funds.
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SCHEDULE -A
REAL ESTATE OWNED

Residential Property (Personal) $350,000
Purchase price in 1998. Appraised 9/24/03

Second Residence (Personal) 260,000

Purchase price in 2001. Comprised of a house and
three acres of land

Inherited Property #1 (12.5% ownership) 15,625
Appraised 8/03 for $125,000.00 (12.5% = $15,625)

Inherited Property #2 (12.5% ownership) 25,500
Appraised 8/03 for $204,000 (12.5% = $23,500)

TOTAL $651,125
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SCHEDULE - B
OTHER ASSETS
Itemization
Banco Popular - CD
Business Partnership
(12.5% interest in a property with an estimated
vahue of $100,000)

IRAs - Oriental Bank, CD IRA, Investors
IRAs - Banco Popular

Fidelity Investments, Asset Manager
Wells Fargo

Coop. Seguros de Vida. (COSVI-IRA)

TOTAL

$21,845

12,500

16,441
47,722

1,588

$144,688
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_ SCHEDULE-C
REAL ESTATE MORTGAGE PAYABLE

Residential Properties

Doral Financial Corporation $127,900
Citibank, N.A. 105,326

TOTAL $233,226
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III. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association's Code of
Professional Responsibility calls for "every lawyer, regardless of professional prominence
or professional workload, to find some time to partiéipatc in serving the disadvantaged.”
Describe what you have done to fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

Welcoming every available opportunity to serve the disadvantaged was something instilled
by my parents since early childhood. Thus, I consider compliance with Canon 2 of the
American Bar Association’s Code a moral obligation for me as an individual, and as a legal
professional.

As a young child, raised in a rural, agricultural town in Puerto Rico, I perceived the needs
of the underprivileged to legal assistance. People of sparse economic means were compelled
to pay “legal fees” to individuals simply rendering clerical services and completing forms
for various federal programs. Then and there, I understood that the legal profession ought
to behave differently, and throughout my career I have strived to make that difference.

After graduating from law school, I worked for two years at the Governor’s Advisory
Council on Labor Law. There, I gained awareness of the needs of the workforce, while
analyzing and suggesting improvements to the Executive Branch in connection to areas such
as the unemployment rate, training for unskilled and skilled laborers, and families on
welfare.

Shortly thereafter, I joined the Federal Public Defender’s Office and gained a clearer
picture of the collateral effects of the issues I had studied at the Council. As an Assistant
Federal Public Defender, I was as.éignéd the legal representation of indigent defendants
charged in federal court with misdemeanor and felony offenses. It was my duty and goal to
ensure that the guarantees and protections of the United States Constitution be afforded to
the less privileged in our society. Criminal defense is always an uphill battle that can only
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be pursued with a broad concept of justice and a strong beliefin the constitutional principles
that are the basis of the American democratic system.

In every case I handled, to the extent practical, I tried to do more than simply confront the
legal issues, instead assisting former clients, and often their relatives, with personal
problems, family dilemmas, and psychological and medical needs. I also took advantage of
the opportunity to assist administrative personnel at the Community Confinement Center
(“Halfway House") in their very significant efforts at education and rehabilitation. To my
Dpersonal satisfaction, there were many clients who rehabilitated themselves, and who kept
in touch for years after the attorney-client relationship had ended. This kind of contact only
reinforced my conviction that the legal profession is a wonderful tool to promote a healthier
and stronger society.

In addition to providing traditional legal services to my clients, time was also devoted to
identify suitable third party custodians (individuals or institutions) for illegal immigrants,
mostly Cuban refugees, who entered Puerto Rico in the late 1980's. In 1987, I received a
plaque from the Circulo Cubano de Puerto Rico (Cuban Society of Puerto Rico), in
recognition of the humanitarian services rendered.

Upon becoming a Magistrate-Judge in 1993, I have consistently and frequently volunteered
my services to different institutions, organizations, and federal programs. I should also
mention that just before I began serving as a Magistrate, I performed volunteer work for a
week in Kenya, Africa at one of the hospices sponsored by Mother Teresa.

Since 1993, I have sponsored conferences for Boy Scouts and Girl Scouts, as well as
elementary, junior high, and high school students from private and public schools. The
predominant focus of these demonstrations is to enable young people to observe hearings
held in drug and carjacking cases in order to become aware of the fatal consequences of
drugs and violence. I have also assisted the U.S. Pre-Trial Services Office, the U.S.
Attorney's Office, the Puerto Rico District Court, and the United States Court of Appeals for
the First Circuit in their Outreach Programs and Courtroom as a Classroom Programs.
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Throughout the past twelve years, I have also consistently devoted time to train law students

Jrom the three major law schools in Puerto Rico, in addition to teaching at the Pontifical
Catholic University of Ponce. This last endeavor is geared to provide law students from
outside the San Juan metropolitan area with exposure to the federal court and federal
agencies. Similarly, one of the two summer internship positions is reserved for a student
Jrom that school.

I also devote effort and time to the continuing legal education programs of the Federal Bar
Association, the Federal Public Defender s Office, and the District Court’s program for the
Criminal Just Act Panel of Attorneys. At least once a year, I organize a program for third
year law students geared toward employment opportunities, nationwide, within federal law
enforcement agencies. I designed this program to ensure that future lawyers in Puerto Rico
are exposed to the federal structure and organization, while expanding their professional
horizons. The program has been so successful that frequently, law students, call my
chambers and ask about the scheduling of this conference.

Since 2001, lately at an average of four to six times per year, I have had the opportunity to
participate with the Administrative Office’s Committee on International Judicial
Relationships, and with the Office for Prosecutorial Development, in their judicial reform
programs provided to the judiciary and to government authorities in Central and South
America. I traveled with representatives of the U.S. Department of Justice, to Panamd, and
Colombia. I provided training to Colombian judges as part of their transition from an
accusatory to an adversary system of justice. I have actively participated in training sessions
in our district for other legislators, defenders, prosecutors and judges from countries such
as Perti, Guatemala, Venezuela, Nicaragua, Colombia, Mexico and Spain. Not surprisingly,
but quite emphatically, participating in these programs has strengthened my belief in and
commitment to our system of justice and the principles of equal protection, due process and
respect for human dignity.

2. The American Bar Association's Commentary to its Code of Judicial Conduct states that it
is inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you currently belong, or have you
belonged, to any organization which discriminates -- through either formal membership
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requirements or the practical implementation of membership policies? If so, list, with dates
of membership. What you have done to try to change these policies?

" No. Actually, it is worth noting that since 1995 I have performed as the Dispute Resolution
Officer, formerly Equal Employment Opportunity Officer for the District Court of Puerto
Rico. In such capacity, 1 assist the Court and its dependencies to ensure a workplace free
of non-discriminatory practices.

3. Isthere a selection commission in your jurisdiction to recommend candidates for nomination
to the federal courts? If so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from beginning to end (including the
circumstances which led to your nomination and interviews in which you participated).

No. There is no Selection Commission.

In January, 2005 anticipating that a vacancy for a District Judge position was to arise as
of June, 2005, I was recommended to and did provide a copy of my Curriculum Vitae for
review by the Honorable Luis Fortufio, Resident Commissioner (Congressman for the
Commonwealth of Puerto Rico). Subsequently, I was contacted by personnel at the White
House and scheduled for an interview which took place on May 12, 2005. On that same
date I met once again for an interview with our Resident Commissioner. Iwas interviewed
by Associate Counsels to the White House, and a representative for the U.S. Department of
Justice. Thereafter, on June 9, 2005, I was informed that my name would be submitted as
that of a candidate for the District Judge vacancy that arose on the District of Puerto Rico
as of June 10, 2005. After a background investigation I was formally nominated by the
President of the United States on October 25, 2005.

4. Has anyone involved in the process of selecting you as a judicial nominee discussed with you
any specific case, legal issue or question in a manner that could reasonably be interpreted as

asking how you would rule on such case, issue, or question? If so, please explain fully.

No.

40



137

Aida M. Deigado-Colon

S. Please discuss your views on the following criticism involving "judicial activism.”

Therole of the Federal judiciary within the Federal government, and within society generally,
has become the subject of increasing controversy in recent years. It has become the target
of both popular and academic criticism that alleges that the judicial branch has usurped-many
of the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism™ have been said to include:

a. A tendency by the judiciary toward problem-solution rather than grievance-
resolution;

b. A tendency by the judiciary to employ the individual plaintiffas a vehicle for
the imposition of far-reaching orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

e A tendency by the judiciary to impose-itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

My phflosophy regarding thé necessity for judicial restraint was forged long before I
actually had the opportunity of testing and abiding by those principles as a Magistrate-
Judge.

In law school, I was exposed to the philosophical and doctrinal bases for the separation of
powers, and the constitutional and statutory principles that govern our judicial system. I also
learned about the limited jurisdiction conferred upon federal courts through principles of
standing, ripeness, and justiciability, Later, as an advocate, those substantive principles
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emerged as active and dynamic components of an attorney’s daily professional life. I came
to realize the importance of mastering the applicable law and constitutional principles in
order to delineate a sound trial strategy, and to compile as compelling a case as possible,
relentlessly marshaling the facts and arguing their applicability to existing law. My duty as
an advocate was to either seek resolution of the controversies through settlement, or to
provide the court with the necessary-elements of judgment 1o find in my client’s favor under
applicable law and precedent. During that process, every practitioner’s expectations are
centered on ficing an unbiased court that will remain committed to constitutional and
Statutory principles, holding each party to its true burden without ever overreaching its
authority.

During the past twelve years as a Magistrate-Judge, I have abided by the principle of
Judicial restraint, substantively and procedurally, while in court, and while rendering my
decisions. On occasion, counsel has attempted to argué that I should exceed my
Jurisdictional authority or to tempt me to exercise power that has not been conferred. Giving
in to either scenario would only have been detrimental to the role of the judiciary.

As a Magistrate-Judge, 1 not only operate in the federal court system, itself a product of very
limited jurisdiction, but also as an official with statutorily vested responsibilities.
Magistrate-Judges are bound to apply the same legal and procedural principles of judicial
restraint to which District Judges are to adhere: to apply constitutional or statutory
principles, one must examine the statutory language; if further guidance is necessary, one
turns to Congressional intent, and, if needed, case law or precedent. Following these
principles ensures judicial effectiveness and efficiency. A Magistrate-Judge that does
otherwise, poorly serves the community and the Court.

During the past twelve years, I have presided over a variety of legal matters with different
levels of complexity. I have always approached each task firmly determined to act within the
scope of my authority, and within the scope of the referral made. I have identified the issues
presented, the parties that are rightfully entitled to any remedy, and have adjudicated the
controversies at hand in light of factual realities and constitutional and statutory mandates.
While conscious of the principle of judicial independence I remain fully cognizant it is not
to be equated to judicial supremacy.

42
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Aida M. Delgado-Coldén

Consequently, I remain cognizant that it is Congress’ prerogative to enact the law, the
Executive’s duty to ensure compliance, and the Judiciary's obligation not to rewrite or
modify it. The principle of judicial independence dates that judges be impartial umpires
of the law, committed to resist any and all temptation to subscribe to a particular way of

thiriking or a particular or personal, social, political or ideological agenda or interest.

In sum, the notion of judicial restraint is not an abstract concept for me to become
acquainted with: it is a philosophy that I have honed over the past twelve years. The
American system of government operates and finds balance within a simple equation - the
people elect those that are to represent them in defining economic, political and social

" policies concerning complex issues. These same people then turn (o a system of justice and
Judges who, within an unbiased framework, will afford them due process, an equal
opportunity to present their grievance, and fair resolution of such grievances in accordance
with the law. Strict adherence to these principles, undoubtedly constitutes the mechanism for
a stable, reliable and trustworthy system of justice.

AFFIDAVIT
I, _Aida M. Delgado-Colén » do swear that the information provided in this statement

is, 1o the best of my knowledge, true and accurate.
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Senator CORNYN. Well, thank you very much.

Recently—I guess it was just about 7 months ago—Sandra Day
O’Connor announced her retirement from the United States Su-
preme Court, and during that interim of 7 months we have had
confirmation hearings and the confirmation of the Chief Justice of
the United States and of Justice Sam Alito. This hearing will not
be anything like theirs.

[Laughter.]

Senator CORNYN. That is the good news. I might just point out
before I pose questions to the nominees that none of you are
strangers to the Committee in this sense, that before you got here
not only has a thorough investigation been made into your back-
ground and your professional qualifications, your integrity and
your judicial temperament at the White House before you were
nominated, but I am confident that an evaluation was made by the
Senators and those who were responsible for your getting the nomi-
nation.

In addition, we know that the Federal Bureau of Investigation
does a thorough background investigation into each nominee, which
is appropriate. And the American Bar Association, as was already
mentioned, Standing Committee on the Judiciary does a thorough
evaluation of judicial nominees and makes a recommendation to
the Committee.

So that is what I mean when I say none of you are strangers to
the Committee. Even though we have just met face to face, the
Committee already knows an awful lot about you, and that is as
it should be. But I do have just a few questions and it won’t be
lengthy interrogation, but I would like to hear from each of you
with regard to a couple of things.

Mr. Gordon is going to have a chance to educate me a little more
on the particular court that he has been nominated to. I am much
more familiar with the functions of the courts the rest of you have
been nominated to.

Mr. Batten, could you share with me and the Committee some
of your insights into the challenges of administering a docket on
the court to which you have been nominated? Obviously, judicial
philosophy was the focal point for a lot of discussions for the Su-
preme Court nominees because they are the last word, and cer-
tainly as a district court judge your responsibility will be to follow
the law as determined by the United States Supreme Court, but
perhaps directly in most cases by the circuit in which your court
is located.

Could you share with the Committee some of your thoughts
about the nature of the docket you have—I am unfamiliar with it—
and the challenges you will have in terms of administration and
how you will approach that job?

Mr. BATTEN. Yes, sir. Thank you, Mr. Chairman. The smooth ad-
ministration of justice, of course, is critical if there is to be justice,
and in the District Court of the Northern District of Georgia, which
is Atlanta, approximately 15 percent of the cases that are tried are
criminal in nature. And I know as a trial lawyer—I have been try-
ing cases for 22 years—that it is imperative that the courts move
quickly. As has been so frequently quoted, justice delayed is justice
denied.
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It is my intention to act as expeditiously as possible with my
cases. I have an expectation upon entering the court to see to it
that there is a commitment to excellence among everyone on my
staff, and especially myself where I would make decisions. I think
it is crucial that a judge not lose sight of the fact that the public
perception is that the cases languish too long. And then even when
the lawyers start feeling that perception, then there is probably
some truth to it.

So my objective, Senator, would be to move my cases as rapidly
as possible, to use alternate dispute resolution mechanisms such as
mediation and arbitration to achieve as high a settlement rate as
practicable, and to move my cases as quickly as possible.

Senator CORNYN. Mr. Johnston, could you tell me a little bit
about the nature of the docket of the court to which you have been
nominated and your thoughts as to how you will make sure that
all litigants get a timely and fair opportunity to be heard?

Mr. JOHNSTON. Yes, Mr. Chairman. I appreciate the opportunity
to share some thoughts on those issues. The docket in the Southern
District of West Virginia in many ways is very similar to the
Northern District of West Virginia, where I now serve as United
States Attorney and where I previously served as a law clerk to
Hon. Frederick P. Stamp, Jr., who is a United States District Court
Judge in Wheeling, West Virginia.

I believe that in many ways I will borrow practices from Judge
Stamp and his ability to move cases expeditiously, to decide cases
fairly based on the law, to set cases for trial. In my experience from
working with Judge Stamp, and certainly also being in private
practice and also in the U.S. Attorney’s offices, that there is noth-
ing that moves a case toward resolution like a trial date.

Also, the Northern District has been something of a pioneer in
alternate dispute resolution. I am a big believer in that as a means
to find resolution for cases more quickly, more expeditiously and
more efficiently for the litigants involved.

If I may, Mr. Chairman, I think that I would like to add to my
introductory remarks, if I may. I do want to thank Senator Rocke-
feller and Congresswoman Capito for their very kind remarks
today, and I also want to thank my family for their love and sup-
port and for them being here. I think I would be remiss in not
making those remarks.

Thank you very much.

Senator CORNYN. Thank you. That is most appropriate.

Mr. Gordon, tell me a little bit about the court to which you have
been nominated. You have had quite a bit of experience, it sounds
like, working in and around it, but tell me a little bit about the
challenges that that court has in terms of administering its docket
and making sure that justice is not delayed or denied.

Mr. GORDON. Yes, Mr. Chairman. Thank you very much for the
question and the opportunity to share with you some of my
thoughts. As you may be aware, Mr. Chairman, the court only has
civil jurisdiction and the court is responsible for hearing challenges
to the administration and enforcement and interpretation of the
Federal customs and international trade laws of the United States.
As such, the United States Government is either the defendant or
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the plaintiff in almost every single case that comes before the
court.

In those situations, we are dealing principally with challenges to
decisions made by the Bureau of Customs and Border Protection
with respect to the importation of merchandise into the United
States and decisions made by the Department of Commerce and
the International Trade Commission with respect to the anti-dump-
ing and countervailing duty laws of the United States.

For the past 25 years, I have had the opportunity to work with
judges on the court, the staff at the court and many, many attor-
neys, both in the private sector and the Government sector, with
respect to that very issue that you raised, which is the administra-
tion of justice and the management of the court’s docket.

I am very proud to say that as clerk of the court, we have gone
completely electronic, utilizing the Administrative Office’s CMECF
system, and so all of the cases that are on the docket before the
court are now electronically filed, with the exception of certain ini-
tiating documents.

I have had the opportunity to work with the court’s Advisory
Committee on Rules and with many attorneys in mega cases that
are before the court in constructing efficient practices and proce-
dures in order to make sure that the cases move through the sys-
tem effectively, with fairness and an opportunity for all sides to
present their arguments and issues to the court.

I fully expect that the experience that I have had as the assist-
ant clerk as the court and now as the clerk as the court, and my
relationship with many counsel—that I will be able to continue
those practices, if confirmed by the Senate as a judge. And I fully
expect to be able to dispose of the docket before me in an efficient
and effective manner, clearly with the goal of dispensing justice
and doing it in a way that makes sure that there is an opportunity
for each side to be heard.

I absolutely believe that one of the most critical skill sets that
a judge can have is the ability to listen and to make the litigants
that appear before the court, along with their counsel, to be com-
fortable and to know that they have had their opportunity for a day
in court, and that they can walk out the door feeling that the proc-
ess has heard them and served them well, regardless of the out-
come.

Senator CORNYN. Well, I appreciate your comments with regard
to the belief of the litigants that they have had a fair opportunity
to be heard, win, lose or draw. Back in a previous lifetime, I served
as a State trial court judge and then served on my State’s supreme
court.

I was amazed at how many times people really just wanted
somebody to listen to what they had to say, and it is, I guess,
maybe a sign of the times that people don’t get other people to lis-
ten to them unless they get them into court, where they have to
listen. That was an amazing sort of revelation. I guess it is nothing
profound, but there is a great sense of justice with giving people
an opportunity to be heard.

I know judges frequently feel like they are under pressure to
move their docket, accelerate their production, but I appreciate
your comments with regard to having people with the belief that
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they have experienced justice and not just been part of a cog in a
huge machine.

Judge Delgado, I would be interested in learning more about the
court to which you have been nominated and your plans for admin-
istering your docket.

Judge DELGADO-COLON. Well, the District Court of Puerto Rico
for which I have been nominated is the same court for which I have
been serving as a magistrate judge for the past 12 years.

Of course, a trial court is a court of limited jurisdiction. We have
a full and very active civil docket and criminal docket. Actually,
within the First Circuit I think we rank and have ranked No. 1 in
multi-defendant criminal cases. So that is a great challenge in
terms of the pre-trial management and the skills that are com-
pelled and the follow-up that the judge has to give to those types
of cases.

So it is a very active docket that thus far I understand is well
under control. And I hope that I will be able, if confirmed by the
Senate, to keep assisting the district judges of that court to dis-
pense justice equally to all in a prompt and expedited and fair
manner.

In terms of the skills or mechanisms that I can utilize or can be
utilized to expedite case management, certainly, sir, I will have to
mention that the local rules of the district court provide for a very
streamlined discovery process and motion practice that, when effec-
tively implemented, serves very well the purpose.

Besides that, I am a firm believer in the same trend of listening
to the attorneys; that instead of imposing a scheduling order, what
I do more so in complex cases is that I meet with the attorneys.
I sit with them and I try to fix a reasonable schedule that is
worked jointly. After that, the attorneys know that they will have
to live to that schedule, and enforcing that schedule is something
that prompts resolution.

I think that a firm trial date always serves to expedite cases and
matters, and it has been my experience and the result of my expe-
rience during the past 12 years that alternative dispute resolution
is an incredible mechanism that is available and has been imple-
mented in the district court successfully.

Personally, I am a firm believer of communicating with the attor-
neys, members of the bar, either through the ABA, the Federal
Bar, keeping in touch with members of the bar through continuing
legal education, which is what we have done. And we share the
needs of the court, the concerns of the attorneys, and we keep on
a daily basis—or a frequent basis, I should say, trying to work out
mechanisms that will expedite the cases in court and serving ev-
eryone fairly and expeditiously.

Senator CORNYN. Well, thank you very much. You mentioned al-
ternative dispute resolution, as did Mr. Johnston and Mr. Batten.
One of the concerns I have about our civil justice system—and now
we are talking about civil cases, obviously—is the time, the delay,
and the expense of invoking the provisions of our law when it
comes to having your case heard and decided in a court.

If you are the plaintiff, obviously a contingent fee arrangement
is the way that oftentimes that obstacle is overcome. But, you have
to find a lawyer who will take your case and they have to obviously
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feel like it is a good economic decision for them to make or you may
be out of luck, or you can be a wealthy litigant or have insurance.

But, I worry that for many people who have disputes that they
would like to present to courts for decision, the courthouse doors
are locked, not literally, but because of the cost and the delays in-
herent in so much of our civil justice system.

Mr. Batten, can you talk to that issue and maybe a little bit
about your experience with alternative dispute resolution and how
you would plan to implement those procedures perhaps to address
those issues of cost and delay?

Mr. BATTEN. Yes. Thank you, Mr. Chairman. I started practicing
law in 1984 and it really was about that time, in the mid- to late
1980’s, that ADR became more pervasive, more popular. Frankly,
when I first introduced to it, I wasn’t very excited about it because
I wanted to try cases. And then I started mediating cases, more
mediation than arbitration, which in the Northern District of Geor-
gia that is more commonly used. And what I learned is this works.

It is a rare case today where I am that the parties are not or-
dered to mediation. You know, I have had cases that I went in
thinking there is absolutely no way that this case will settle; these
people are too adamantly entrenched in their respective polar oppo-
site positions to be able to reconcile through one mediator in 1 day.
And I have had a number of occasions when I went in feeling that
way and the case was resolved by mediation. So in my book, there
is no such case, a case that can’t be resolved by mediation.

So I think one of the important things is the parties typically
should be ordered to mediation because it is so effective, and al-
though lawyers are much more receptive to the idea now than I
was in the early or mid-1980’s, there are still some lawyers today
who don’t embrace ADR as a regular part of the procedural ma-
chinery that should be employed to resolve cases. That is where I
think help can be had.

Senator CORNYN. Mr. Johnston, let me ask you a related but
slightly different question. What do you think the role of the judge
is with regard to alternative dispute resolution? Is that a function
that is delegated to someone else or should the judge be in the mid-
dle of shuttling back and forth between the litigants trying to get
the case settled? And, does that raise any issues, in your mind,
about the judge’s later role, that of being the impartial adjudicator?

Mr. JOHNSTON. Thank you for that question, Mr. Chairman. My
experience is that a judge is in a position to encourage alternate
dispute resolution. My experience—as I mentioned earlier, in the
Northern District of West Virginia we have a program called the
settlement week mediation, and each judge is asked to look at their
docket and look at cases that are close to the end of discovery com-
ing up for trial and put them on a list.

And then we have all of the cases and mediators—we have a
large number of trained mediators who will come in and we will
assign rooms to them throughout the courthouse and mediate all
together over a week-long period. The rate of resolution of those
cases typically was around a third of those cases would be resolved
as a result of that, which I thought was a remarkable result and
a great bit of evidence for the efficacy of alternative dispute resolu-
tion.
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So I think to the extent that as a judge, if confirmed, I can en-
courage mediation, I will do that. I think it is appropriate for a
judge to participate in settlement conferences as long as one does
not step into the role of advocate. Certainly, facilitating settlement
discussions is an appropriate and useful, in my opinion, function
for a judge if it assists in resolving a case.

Senator CORNYN. Mr. Gordon, does your court employ alternative
dispute resolution?

Mr. Gordon, Mr. Chairman, no, the court does not. We are not
authorized by statute for an ADR program. However, the court
does have what we call an in-court mediation program where one
judge can refer a case for settlement discussions to another judge.
We have had that for a couple of—the judges have had that for a
couple of years. The program has had modest success.

The thing that you need to know about our docket is that many
of our cases are related to another case or have implications for
other cases, so that the use of mediation is somewhat problematic
because of the nature of the court’s jurisdiction.

Senator CORNYN. It doesn’t just affect the immediate litigants or
parties to the case?

Mr. GORDON. That is absolutely correct, Mr. Chairman.

Senator CORNYN. Judge Delgado, you said your court tries a lot
of complicated, multi-party criminal cases. What percentage of the
cases are civil?

Judge DELGADO-COLON. Right now, I will say—well, I think that
there 1s a balanced number, but the number of defendants in one
criminal case certainly is quite significant. We may have one crimi-
nal case with 40 defendants, 36 defendants. That is not unusual in
our district. Twelve is run-of-the-mill, if I may use the expression.
But in that sense, my share of work—right now, I will say it is 50
percent civil, 50 percent criminal as a magistrate judge.

Senator CORNYN. And how do you employ alternative dispute res-
olution or settlement techniques to try to resolve cases without
trial? Could you comment on that, please?

Judge DELGADO-COLON. The alternative of mediation is always
offered to the parties, and some of them, some of the attorneys of
the bar, are familiarized with the process and they even request at
their own initiative to have the case mediated by a judicial officer.
In the sense that it may create a conflict or a dilemma for the
judge that is presiding or would be presiding in the trial of the
case, we have used—or the district judges have used magistrate
judges to assist in that matter and we mediate many, many cases.

On some occasions, if the case requires a lengthy process or it in-
volves the need for an expert in certain topics or areas or legal
fields, there is a panel of mediators to which the court can have
the case assigned, or have some other magistrate judge from other
districts within the First Circuit to conduct the mediation as well.
But it is a mechanism that is always offered. It has been well ac-
cepted by members of the bar and frequently used in our district.

Senator CORNYN. Thank you very much.

Well, I thank each one of you for appearing here today and
bringing your family and friends along with you. Congratulations
on your nomination. It is my hope that now that the hearing is al-
most concluded that we can have a quick mark-up of your nomina-



146

tions in the Judiciary Committee and hopefully get them to the
floor of the Senate without any unnecessary delay.

At this point, I would like to offer, without objection, the state-
ment of Senator Johnny Isakson on the nomination of Timothy
Batten, as well as a letter from the Customs and International
Trade Bar Association on behalf of the nomination of Mr. Leo Gor-
don. That will also be made part of the record, without objection.

We will leave the record open until 5 p.m. on Tuesday, February
14, in case any member of the Committee would like to submit
written questions to the nominees. In the event that that occurs
and you receive written questions, I would encourage you to get
those answered and back to the Committee as soon as you can. Ob-
viously, that will help us expedite the voting of your nominations
out of the Committee and to the floor. And, I know you have an
interest in making sure that there is not unnecessary delay, as I
do.

Thank you very much for being here. Good luck to each one of
you.

With that, the hearing is adjourned.

[Whereupon, at 4:46 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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SUBMISSIONS FOR THE RECORD

Statement of the Honorable Saxby Chambliss
United States Senator
Concerning the Nomination of
Timothy C. Batten
to be Judge on United States District Court
for the Northern District of Georgia

February 7, 2006

Mr. Chairman and members of the Committee on the Judiciary, Iam pleased to
introduce, Timothy C. Batten, the President's nominee to be United States District Court
Judge for the Northern District of Georgia. As a former member of the Judiciary
Committee, I am acutely aware of the importance of these hearings in the consideration
of nominees for the federal courts and I look forward to the Committee's expeditious

review of this outstanding nominee.

Mr. Batten was nominated by President Bush on September 29, 2005 after
Senator Isakson and I conveyed Mr. Batten's name for appropriate consideration. Mr.
Batten is a native Georgia and resident of Atlanta. He graduated with honors from
Georgia Institute of Technology and cum laude from the University of Georgia School of
Law. Since his graduation from law School he has been with the Atlanta law firm of
Schreeder, Wheeler & Flint, becoming a full equity partner in 1993. He has specialized
in commercial litigation, representing both plaintiffs and defendants and has substantial
trial experience. Tim Batten has distinguished himself among Atlanta lawyers and is held
in high regard by judges before whom he has appeared as well his colleagues at the bar,

including opposing counsel.
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Tim Batten is a devoted husband and father and brings to the federal bench, not
only a wealth of legal experience, but a dedication and commitment to the rule of law
which is an essential qualification for any person who would serve in the federal

judiciary.

I urge my former colleagues on this committee to support his nomination and
move it expeditiously to the Senate floor so that the people of the Northern District of
Georgia may receive the services which Tim Batten will bring to that distinguished

federal bench.
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Customs and International Trade Bar Association

Melvin §. Schwechter, Esq.
President

Sandra Liss Friedman, Esq.
Vice-President

Patrick C. Reed, Esq.

Secretary

M. Page Hall, I, Esq.
Treasurer

Michael S. O'Rourke, Esq.
Chair, Continuing Legal Education
and F it Re ibilitie

January 9, 2006

Senator Arlen Specter

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re: Nomination of Leo M. Gordon to United States Court of International

Committee

Richard M. Belanger, Esq.
Chair, Customs and Tariffs
Commitiee

Claite R, Kelly, Esq.
Chair, Judicial Selection Commitiee

John Magnus, Esq.
Chair, Liaison with Other Bar
Asseciations Committee

Beth C. Ring, Esq.

Chair, Meetings and Special Evenls

Commitice

Joel Simon, Esq.
Chair, Membership Commitiee

Teresa M. Polino, Esq.
Chair, Publications Commitiee

Steven P. Florshein, Esq.
Chair, Technology Committee

John M. Peterson, Esq.
Chair, Tricl end Appellate Practice
Committee

James R. Cannon, Jr,, Esq.

Chair, Intenational Trade
Committee

William D. Outman, I, Esq.
Past President

Office of the President: Melvin S. Schwechter,. 1875 C

Trade

Dear Chairman Specter: -

The Customs and International Trade Bar Association (CITBA)
herewith submits its views concerning the fitness of Mr. Leo M. Gordon
to serve as a Judge on the U.S. Court of International Trade (CIT). For
the reasons set forth below, CITBA strongly endorses the nomination of
Mr. Gordon to the CIT.

CITBA was founded in 1926. Its members consist of over 400
attorneys who concentrate in the field of customs law, international trade
law and related matters. CITBA members represent United States
importers, exporters and domestic parties concerned with matters that
involve the United States customs laws, antidumping, countervailing
duties and other international trade laws, and related laws and regulations
of federal agencies concerned with international commerce. Active,
regular membership in CITBA requires membership in the bar of the CIT.

Summary of CITBA Views

In order to assess the fitness of Mr. Gordon for a position, CITBA
reviewed Mr. Gordon’s published writings, solicited the opinions of
CITBA members familiar with Mr. Gordon and his many years of service
to the court, and interviewed Mr. Gordon. Mr. Gordon is well-qualified to
serve on the CIT, in terms of temperament, integrity and experience in the
relevant laws, procedures, and standards of review applied by the court to
matters before it.

Avenue, N.W., Washi D.C. 20009. (202} 986-8011
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Consideration of Fitness

As a matter both of principle and practice, CITBA strongly believes that it is appropriate
and desirable to appoint judges to the CIT who possess a depth of experience in the relevant field
of law.

The CIT has jurisdiction over diverse matters involving import transactions. Since 1890,
the Board of General Appraisers, which became the Customs Court, and later the CIT, has been
responsible for reviewing the rate and amount of duty imposed on imported merchandise, as well
as the classification and value of such merchandise. In 1980, the CIT was created to clarify and
expand the jurisdiction of the Customs Court. “The Court of International Trade was created by
Congress in the Customs Courts Act of 1980 as a nationwide forum to review and resolve
disputes involving the importation of goods and the payment of customs duties.”

Among other things, the 1980 Act clarified that the CIT had jurisdiction to review
antidumping and countervailing duty determinations by the Department of Commerce and the
International Trade Commission, in addition to its traditional jurisdiction over Customs
classification, valuation and related matters, Importantly, Congress bestowed on the CIT
residual jurisdiction to decide any civil action against the United States arising out of any law
pertaining to international trade. The House Report articulated the purpose of the 1980 Act to
create

a comprehensive system of judicial review of civil actions arising
from import transactions, utilizing the specialized expertise of the
United States Customns Court [now Court of International Trade]
and the United States Court of Customs and Patent Appeals [now
Federal Circuit].?

Congress’ intent to provide for judicial review by a national court with “specialized
expertise” is best served by appointing true experts to the CIT. The subject matter before the
court is complex, technical, and always changing.

As noted above, the United States has used a specialized tribunal to adjudicate customs
law disputes since 1890. Administration of the law involves numerous legal issues arising from
import transactions. The CIT must interpret the classification of imported articles under the
Harmonized Tariff Schedule of the United States (HTSUS). The court must also interpret and

"H.R. Rep. No. 99-390 at 2, reprinted in 1985 USCCAN 2453-54.

ZHR. Rep. No. 96-1235 at 20, reprinted in, 1980 USCCAN 3729, 3731.
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apply the laws concerning the valuation of imported merchandise, drawback, antidumping and
countervailing duty laws as well as a host of other trade and customs laws.

The international trade laws also have a long history. The first general law imposing
countervailing duties on subsidized imports was enacted in 1897. In 1921, the United States
enacted the Antidumping Act. Over the years, the 1921 Act was regularly updated and amended,
until being replaced by the current antidumping statute enacted in 1979. The 1979 Act, as
amended in 1984, 1988, 1992 and 1994, is the law today. The Act itself implements the U.S.
obligations found in the World Trade Organization’s Anti-dumping Agreement, and the
Subsidies and Countervailing Measures Agreement.

The work of the court in these areas consists of reviewing agency determinations—made
by the Bureau of Customs and Border Protection (“Customs”), the Commerce Department or the
U.S. International Trade Commission—under various and different standards of review. The
CIT, however, does not function entirely in the manner of an appellate court. Various questions
of customs classification and penalty decisions are entitled to de novo review by the CIT3
Questions of fact, such as the actual use or application of an imported article, must be established
on the basis of positive evidence before a judge of the CIT. These issues typically involve
presentation of expert and other testimony and documentary and physical evidence.

Legal issues in customs cases, where the facts are not in dispute, are typically decided on
motions for summary judgment.* But, unlike the standard of review applied by appellate courts
under the Administrative Procedures Act, the CIT often does not apply Chevron’® deference. The
Supreme Court, in United States v. Mead Corp.,° held that a Customs tariff classification ruling
is not entitled to judicial deference under Chevron.” Rather, a Customs classification ruling is
entitled to a degree of deference that is “proportional to its ‘power to persuade.”® Application of
such a standard presumes an expert judiciary, fully capable of interpreting and applying the

? Customs' classification decisions are subject to de novo review pursuant to 28 U.S.C. §
2640 (1994). Penalty cases are reviewed de novo pursuant to 19 U.S.C. § 1592(e).

4 See, e. g, EM Chem. v. United States, 920 F.2d 910, 912 (Fed. Cir. 1990).

> Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104
S.Ct. 2778, 81 L.Ed.2d 694 (1984)

©5331).S. 218, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001),
7533 U.S. at 227.

& Mead Corp. v. United States, 283 F.3d 1342, 1345 (Fed. Cir. 2002), (quoting Skidmore
v. Swift & Co., 323 U.S. 134,140, 65 S.Ct. 161, 89 L.Ed. 124 (1944)).
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HTSUS as intended by Congress, and not simply ascertaining whether Customs’ interpretation
was “reasonable.”

Questions presented by appeals from antidumping and countervailing duty cases are
governed by a standard of review that is quite similar to the Administrative Procedures Act
standards.” The matters before the court, though, will typically involve a voluminous evidentiary
record including accounting documents, statistical evidence, economic analyses, as well as
testimony by witnesses and economic or other experts.

In order to provide relief in matters covered by its broad subject matter jurisdiction, the
CIT has complete powers in law and equity. That is, the court is an Article III court of the
United States. The court may grant any relief appropriate to the particular case before it,
including, but not limited to, money judgments, writs of mandamus, and preliminary or
permanent injunctions.

Moreover, the geographical jurisdiction of the CIT is nationwide. The court decides cases
that arise anywhere in the country, and judges may sit in the courthouse in New York or in a
federal courthouse in the locality in which the dispute arose. The court also is authorized to hold
hearings in foreign countries.

U.S. imports subject to Customs’ jurisdiction and, potentially, jurisdiction of the CIT
amounted to $1.4 trillion in 2004.)° The CIT confronts disputes that are national, economically
and politically substantial, technical, and subject to complicated and differing standards of
review involving diverse categories of imports including but not limited to oil, steel,
semiconductors, textiles and lumber.

Given the importance, uniqueness and diversity of the CIT’s role, CITBA believes that
the most outstanding feature of Mr. Gordon's qualifications is his unique history and experience
with the CIT and the customs and international trade laws it administers. Given the specialized
nature of these laws and the diverse standards of review applied by the CIT, Mr. Gordon’s
background would serve him well on the court.

Mr. Gordon has obtained a thorough understanding of the subject matter, administrative
procedures and vocabulary employed in the fields of customs and international trade law. His
resume indicates that he was:

¥ Pursuant to 19 U.S.C. § 1516a(b)(1), the CIT reviews certain agency determinations
under the “arbitrary, capricious” standard and other determinations under the “substantial
evidence” standard.

' See hitp://www.census.gov/foreign-trade/PressRelease/current_press_release/exh5s.pdf



153

January 9, 2006
Page S

. Assistant Counsel, Subcommittee on Monopolies and Commercial Law, Committee on
the Judiciary, U.S. House of Representatives (September 1977 through January 1981)

. Assistant Clerk, U.S. Court of International Trade (January 1981 to July 1999)
. Clerk of the Court, U.S. Court of International Trade (July 1999 to present)

This long record of experience with the customs and international trade laws and his
involvement in creation of the CIT and its rules and procedures have provided Mr. Gordon with
a unique history of experience and expertise. In his tenure as Assistant Counsel, Subcommittee
on Monopolies and Commercial Law, Committee on the Judiciary, he served as lead counsel in
drafting the Customs Courts Act of 1980, which established the CIT.

Perhaps even more important have been his roles as the Assistant Clerk and Clerk of the
Court at the CIT. The specialized fields of customs and international trade law as well as the
history of the CIT itself have led to a unique role for its Clerk of the Court. The Clerk of the
Court at the CIT is not just an administrative position. The Clerk of the Court represents the
court and acts as an in-house counsel, chief operating officer, a legal liaison, and a legal
reference.

In these capacitiecs Mr. Gordon has gained unparalleled exposure to customs and
international trade laws, the court’s standards of review and the procedural requirements of the
court. He is not a typical clerk of the court. Rather, acting as the court’s in-house counsel, he has
been in a position to view and participate in litigation in a manner in which he sees the customs
and trade law litigation in a larger context than the typical private or government advocate. He
has also been exposed to a broader range and greater number of customs and international trade
law cases than any private or government attorney.

In his positions as Assistant Clerk and subsequently Clerk of the Court, he has also
garnered tremendous experience in other capacities. He has acted as the court’s chief operating
officer, gathering a thorough understanding of the court’s working and procedures. He has
served as legal liaison with the customs and international trade bar, often at the forefront in
organizing CLE programs focusing on the work of the court and substantive customs and
international trade laws in order to raise the quality of practice before the CIT. He has won the
widespread respect of the members of the bar as a person of the greatest integrity,
professionalism, and intelligence. Comments from members of the customs and international
trade bar concerning his fitness to serve as a member of the judiciary at the CIT have been
overwhelmingly positive and enthusiastic.

At the CIT, Mr. Gordon has also served as a legal reference, a person with an in-depth
understanding of the court’s jurisdiction, the administrative processes that precede court actions,
the court’s standards of review and a host of other subjects in the field of customs and
international trade law, including but not limited to, classification and appraisement, the HTSUS,
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and countervailing and antidumping duty orders. Not surprisingly he has been entrusted with
responsibility to develop special procedures for handling complex, multi-party, multi-case
litigation that requires understanding these issues. It would be difficult to imagine another
person with the range and depth of experience of Mr. Gordon’s.

Finally, Mr. Gordon’s temperament is ideal. He is fair and focused and he has dedicated
his life not just to this field of law, but to the fair administration of justice in this field. He is
admired among members of the bar as someone who listens attentively, explains thoroughly and
is generous with his time. His understanding of the substance and procedures of the court is
surpassed only by his respect for the work it does and those with whom he works.

Comments Regarding Scope and Methodology

In considering Mr. Gordon's fitness to assume a position on the bench, and in keeping
with CITBA's mission as an assoctation of customs and international trade practitioners, CITBA
focused on the prior experience, public records, and peer review of Mr. Gordon. CITBA did not
conduct a detailed review of Mr. Gordon's personal background, finances, or political
affiliations.

Conclusion

On behalf of the Customs and International Trade Bar Association, we respectfully
submit these views on the fitness of Mr. Leo M. Gordon for the position of Judge of the U.S.
Court of International Trade. We also wish to thank the Committee for its consideration of our
views in a matter of great interest and importance to the lawyers practicing before the CIT. For
the reasons given above, CITBA strongly supports the nomination of Leo M. Gordon to the U.S.
Court of International Trade.

Respectfully sub

Wi N tuontte

Melvin S. Schwechter
President, CITBA

(78

Claire R. Kelly
Chair, Judicial Selection Committee

Cc: Hon. Leo M. Gordon
CITBA Board of Directors
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JOHNNY ISAKSON

UNITED STATES SENATOR - GEORGIA

Introductory Statement by Senator Johnny Isakson (R-
GA) on the Nomination of Timothy Batten to be United
States District Judge for the Northern District of Georgia

February 7. 2006

Mr. Chairman:

| apologize that | cannot be present to introduce Timothy Batten in
person, but | am attending the funeral of Coretta Scott King today in
Atlanta. | do appreciate the opportunity to submit for the record
remarks in introduction of Mr. Batten, the President’s nominee to
serve as the United States District Judge for the Northern District of
Georgia.

Mr. Batten was born in Atlanta, Georgia, received his undergraduate
degree at the Georgia Institute of Technology in 1981, and his juris
doctorate degree at the University of Georgia in 1984. He has
practiced law in Georgia his entire professional career at the firm of
Schreeder, Wheeler & Flint, and he and his wife Elizabeth have 6
children.

| know Mr. Batten is very well qualified and keenly aware of the
responsibilities he is about to undertake. | ask that the Committee
fairly consider his nomination as the members will learn that he will
be a jurist who understands the value and the strength and the power
of the constitution of the United States of America, and a jurist who
will rule based on the law, not legislate based on the position. The
primary focus of this hearing should be Mr. Batten and his
exceptional qualifications, and whether the Senate is faithful to its
duty to “advise and consent”. | have every confidence that the
Committee will find that Mr. Batten is equal to the position he has
been nominated for.

| thank you, Mr. Chairman, and all members of the Committee for
your courtesy in allowing me to introduce Timothy Batten of Atlanta,
Georgia.
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SENATOR FRANK R. LAUTENBERG
INTRODUCTION OF LEO M. GORDON
SENATE JUDICIARY COMMITTEE
February 7, 2006

Thank you for giving me the opportunity to introduce Leo Gordon, a native New
Jerseyan who has been nominated for a lifetime appointment to the United States Court of
International Trade.

Mr. Chairman, | used to serve on the Port Authority of New York and New Jersey,
and | don’t believe it’s possible to overstate the importance of international trade in
today’s global economy,

The Court of International Trade has jurisdiction over cases involving international
trade and customs disputes. Therefore, our economy depends on having good judges on
the court.

The American Bar Association has rated Mr. Gordon as “well qualified” for this
position.

Since he graduated from the University of North Carolina and Emory Law School,
Mr. Gordon has spent his entire career in public service.

Mr. Chairman, recent years have shown us the necessity of ensuring that
nominees have a specific knowledge and experience in the capacity in which they will be
asked to lead. There is little question that Mr. Gordon has a strong familiarity of this court.

For the last 25 years he has served as the Assistant Clerk or Clerk of the Court of
International Trade. In that position he essentially serves as chief legal advisor to the
judges of the court. He also wrote a textbook and a handbook on litigating before the
court.

In fact, as an aide to the House Judiciary Committee in 1980, Mr. Gordon actually
helped write the law that created the US Court of International Trade. Few if any
Americans know the court better.
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Mr. Gordon’s qualifications go beyond his legal credentials.

He has been active in his community, serving on the South Orange-Maplewood
school board for six years, as well as on the local planning board.

I am honored to present Mr. Gordon to the Committee for your consideration. |
know each member will take seriously the duty to examine Mr. Gordon’s record, and | trust
that he will be forthcoming in providing any information requested.

#i#
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy
Ranking Member, Judiciary Committee .
Hearing on Judicial Nominations
February 7, 2006

Today the Committee will consider three nominations for lifetime positions on United
States District Courts, and one nomination to be a judge on the Court of International
Trade, also a lifetime appointment to an Article III court.

It is in the District Courts, our nation’s federal trial courts, where the people, crime
victims, criminal defendants, and civil litigants, come into contact with our federal
system of justice. It is also the place where they encounter the human face of our system,
our federal judges. All federal cases start as cases and controversies involving real
people with real problems before the trial courts. Some are appealed to the circuit courts
and a few, a very few each year, are reviewed by the Supreme Court.

The four people before us today come with fine reputations and records and are supported
by their home-state Senators, both Democrats and Republicans. They have a variety of
experiences - two serving in different capacities in the courts they hope to join as lifetime
appointees, one who has spent his career in private practice, and the other who comes
with prosecutorial experience as a United States Attorney.

If these nominees are confirmed, it will mean that President Bush will have seen 226
judges confirmed, in addition to two Supreme Court justices. This is an indication of
what we can achieve when we work together on consensus nominees chosen to serve
justice rather than partisan political ends. [ would encourage the President to remember
that when he makes all of his selections to the bench. Unfortunately, sometimes this
President chooses to send nominees who are selected on ideological grounds and to
achieve partisan ends, intending to move the courts far to the right. T have opposed such
nominees.

At this time in our history when the importance of judicial review of executive and
legislative decisions is so important, our duty to advise and consent to lifetime judicial
appointees could not be more vital. 1look forward to the testimony of these nominees
and to reviewing their records further. [ welcome them, their friends and family to this
hearing today.

HHEHEH

senator_leahy @leahy.senate.gov

http://leahy.senate.gov/



NOMINATIONS OF STEPHEN G. LARSON, OF
CALIFORNIA, NOMINEE TO BE DISTRICT
JUDGE FOR THE CENTRAL DISTRICT OF
CALIFORNIA; JACK ZOUHARY, OF OHIO,
NOMINEE TO BE DISTRICT JUDGE FOR THE
NORTHERN DISTRICT OF OHIO; AND JOHN
F. CLARK, OF VIRGINIA, NOMINEE TO BE
DIRECTOR OF THE UNITED STATES MAR-
SHALS SERVICE

WEDNESDAY, FEBRUARY 15, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:03 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Mike DeWine pre-
siding.

Present: Senators DeWine and Feinstein.

OPENING STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR
FROM THE STATE OF OHIO

Senator DEWINE. Good morning. We welcome all of you to the
hearing. The Committee will come to order.

Today we will have a confirmation hearing for two of the Presi-
dent’s judicial nominees as well as the nominee for head of the
United States Marshals Service. I think all of these nominees are
well-qualified for their respective positions and I hope we can move
these nominations through the Committee shortly and through the
Senate as soon as possible.

Let me welcome Senator Warner and Senator Allen with us
today. Let me also welcome Senator Feinstein, and I would defer
to her now for her comments.

Senator FEINSTEIN. Thank you very much.

I would like to introduce to the Committee Judge Larson. I don’t
know if it is appropriate to do it now.

Senator DEWINE. We can do that. Are you going to stay with us
during the—

Senator FEINSTEIN. I was hoping not to stay the whole hearing,
if I might.

Senator DEWINE. Why don’t you go right ahead, then.

Senator FEINSTEIN. Thank you.

(159)
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PRESENTATION OF STEPHEN G. LARSON, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE CENTRAL DISTRICT OF CALIFORNIA,
BY HON. DIANNE FEINSTEIN, A U.S. SENATOR FROM THE
STATE OF CALIFORNIA

Senator FEINSTEIN. Mr. Chairman, Senator DeWine, it is my
pleasure to introduce to the Committee Judge Stephen Larson, the
nominee to the Federal District Court for the Central District of
California.

Judge Larson—it is a wonderful family.

[Laughter.]

Senator FEINSTEIN. It is an amazing family, as you can probably
see. But I will let Judge Larson at the appropriate time introduce
his wife and children.

He is a native of Fontana. He is specifically nominated for a seat
on the Federal bench in Riverside, California. He comes to this
Committee very familiar with the court to which he is nominated.
Since October of 2000, he has served as a magistrate judge for the
Central District in Riverside.

He has spent his last 15 years in public service. Prior to becom-
ing a magistrate judge, he was Assistant United States Attorney in
the Central District of California, from 1991 to 2000, serving as
Chief of the U.S. Attorney’s Organized Crime Strike Force and as
coordinator of its Russian Organized Crime Unit.

Judge Larson attended college here in Washington, at George-
town University School of Foreign Service, from which he received
a bachelor’s of science in 1986. He then returned to California for
law school, graduating from the University of Southern California
Law School in 1989.

The American Bar Association has unanimously declared him to
be well qualified, and it is evident—to me, at least—that he has
very strong support within the Inland Empire. I have received a
number of letters endorsing his nomination. Judge Larson, you
might be pleased to know that these recommendations come from
a very diverse cross-section of the Inland Empire’s legal commu-
nity—from judges and law professors, from Government attorneys
and private practitioners, and from Democrats as well as Repub-
licans. In these letters, Judge Larson is praised for his legal knowl-
edge, and words like “fairness,” “integrity,” “hard work,” “tempera-
ment,” “intelligence,” “patience,” and “sense of social justice” are all
present.

So I am very proud of the bipartisan judicial screening process
that exists in California, because under this system a Committee
of lawyers including Democrats and Republicans recommends
qualified appointments to the President. And Judge Larson’s nomi-
nation through this process gives me a great deal of confidence that
he comes to the bench without an ideological agenda and is pre-
pared to serve all of the people of California, as well, of course, as
the law.

So Judge Larson, let me congratulate you. Perhaps if the two
Senators don’t mind—because this is such a beautiful family—
would you mind just standing and introducing your family?

Judge LARSON. This is my wife Dena and my little daughter
Michaela; and Joseph, Brendan, Patrick, Thomas—and I believe



161

Mary had to make a premature exit with my sister. They are right
outside the door.

Senator FEINSTEIN. Thank you very much. And good luck, Judge.

Thank you, Mr. Chairman.

Senator DEWINE. Senator, thank you very much for that very
nice introduction.

Senator Warner, Thank you for joining us.

Senator Allen, Thank you for joining us.

Senator Warner, we will recognize you.

PRESENTATION OF JOHN F. CLARK, OF VIRGINIA, NOMINEE
TO BE DIRECTOR OF THE UNITED STATES MARSHALS SERV-
ICE, BY HON. JOHN WARNER, A U.S. SENATOR FROM THE
STATE OF VIRGINIA

Senator WARNER. Thank you very much.

Mr. Chairman and other members of the Committee, I am
pleased to introduce a long-time Virginian, John Clark, who has
been nominated to serve as the Director of the United States Mar-
shals Service. He is joined here today by his wife Lucy.

Would you kindly introduce your wife?

Mr. CLARK. This is my wife, Lucy.

Senator WARNER. As you know, the Marshals Service is the Na-
tion’s oldest Federal law enforcement agency—a point in history I
think is worth remembering. When originally created in 1789,
President Washington nominated 13 U.S. Marshals for Senate con-
firmation. Today, more than 200 years later, America has 94 U.S.
Marshals and the Marshals Service employs more than 4,800 Dep-
uty Marshals and employees.

The Director of the Marshals Service serves as the Agency’s
head. The Director’s job is not only to effectively manage the Agen-
cy’s nearly 5,000 employees, but also to ensure that the Marshals
Service continues to accomplish its many day-to-day missions, from
courthouse security, witness security, fugitive investigations, and
prisoner detention services. The Director of the Marshals Service,
without a doubt, has a very difficult and challenging job. This al-
ready tough job was made even more challenging in the post-9/11
world, particularly with respect to the unique security challenges
that terrorism places upon the entire law enforcement structure of
our nation.

John Clark, in my humble judgment, is up to that responsibility
in every respect. For the past 6 months, he has had the privilege
of serving as the Acting Director of the Marshals Service. His past
experience served him well for that position. Prior to taking over
as the Acting Director, Mr. Clark worked for nearly 3 years as the
United States Marshal for the Eastern District of Virginia, the very
district that prosecutes most of America’s high-profile terrorist-re-
lated cases. How fortunate we are in Virginia to have someone with
his experience to take on this responsibility.

I would now like to ask that the balance of my statement be
placed in the record.

Senator DEWINE. It will be made a part of the record, Senator.

[The prepared statement of Senator Warner appears as a submis-
sion for the record.]
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Senator WARNER. I defer to my colleague. I am chairing a hear-
ing downstairs, so I must leave.

Senator DEWINE. We understand. Thank you very much, Sen-
ator.

Senator Allen.

PRESENTATION OF JOHN F. CLARK, OF VIRGINIA, NOMINEE
TO BE DIRECTOR OF THE UNITED STATES MARSHALS SERV-
ICE, BY HON. GEORGE ALLEN, A U.S. SENATOR FROM THE
STATE OF VIRGINIA

Senator ALLEN. Thank you, Mr. Chairman, Senator Feinstein,
members of the Committee. I join with my good friend and col-
league, Senator Warner, in giving my highest recommendation of
John Clark in his position and nomination as Director of the
United States Marshals Service. Those of us from Virginia believe
this is an outstanding nomination, not just for Virginia but for our
entire country.

Let me add a few details to what Senator Warner said. John
Clark, if you look at his record, has served this country very well
for 22 years in a career with the Marshals Service, most recently
as Acting Director since August of 2005. Prior to being named Di-
rector, he was the U.S. Marshal for the Eastern District of Vir-
ginia. It is important to recognize some of the challenges he faced
there in the Marshals Service and the courtrooms and some really
important matters to make sure the courtrooms were safe and they
were secure in the conduct of some very high-profile judicial pro-
ceedings, including that of convicted spy Robert Hansen, terrorist
suspects John Walker Lindh and Zacarias Moussaoui, and several
members of the very dangerous MS-13 gang.

Mr. Clark has extensive law enforcement experience. Prior to his
role in the U.S. Marshals Service for the Eastern District, he
served in a variety of positions, including Chief of Internal Affairs
Division, Chief of the Internal Fugitive Investigations Division.
And before joining the Marshals Service, he was a United States
Capitol Police officer and a U.S. Border Patrol agent as well.

John Clark has worked diligently in support of creation of the
Capitol Area Regional Fugitive Task Force, which, under the Mar-
shals Service leadership, has joined Federal, State, and local law
enforcement agencies from Baltimore, Maryland, to Norfolk, Vir-
ginia, in a cooperative, highly successful partnership to fight crime
and remove dangerous fugitives from our streets and communities.
The task force has been very effective in capturing some of this re-
gion’s most violent criminals—for which we are very grateful. He
has put together, just since being the Acting Director, working
groups of operational and administrative personnel to review a va-
riety of court security issues, a topic that I know is very important
to members of this Committee and the judiciary. His steadfast
leadership during this time really has delivered a message that ju-
dicial security remains a top priority.

So with his breadth and depth of experience, I have full con-
fidence that the President has truly nominated a person with integ-
rity, which is absolutely essential, since the motto of the Marshals
Service is “Justice, Integrity, and Service.” John Clark, in my view,
meets all those requirements and then some. I am glad his bride
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Lucy is here with him, and I hope that this Committee will move
as expeditiously as possible to move this nomination forward to-
ward confirmation.

And I thank you, Mr. Chairman and Senator Feinstein, for your
attention and allowing me to be with you all this morning.

Senator DEWINE. Senator Allen, thank you very much. A great
statement. And we know that you have other business as well, and
we will excuse you. We thank you very much. Appreciate that.

At this point, as United States Senator from Ohio, I would like
to say a few words to introduce my fellow Ohioan, Judge Jack
Zouhary.

Before I do, I should mention that Senator George Voinovich
sends his regrets. He is actually traveling with the President of the
United States today in Ohio. He had hoped to be here to help intro-
duce the Judge, but unfortunately is not able to do so. He does
have a written statement which I will make part of the record at
this point.

PRESENTATION OF JACK ZOUHARY, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF OHIO BY
HON. MIKE DEWINE, A U.S. SENTATOR FROM THE STATE OF
OHIO

It is my pleasure and honor to introduce my fellow Ohioan,
Judge Jack Zouhary, to the members of this Committee today. The
Judge currently serves on the Lucas County Common Pleas Court
bench. President Bush has nominated him to serve as a Federal
judge in the Northern District of the State of Ohio.

Let me welcome the Judge’s family members who are here with
him today—his wife Kathleen, his daughters Katie Marie and Alex-
is. We thank all of you for joining us and welcome you to our Com-
fr}rlii}:l:ee. We know that you are very proud of your husband and your

ather.

Judge Zouhary has had a long and accomplished legal career, a
career with 30 years of legal experience that has given him the
background and the understanding of our legal system to success-
fully take on the role of a Federal judge. He attended Dartmouth
College, where he received his undergraduate degree before return-
ing to his home town to earn his law degree at the University of
Toledo College of Law.

The Judge began his legal career with Robison, Curphey and
O’Connell, where he worked for 23 years as an associate and then
as a partner. During this time, he had a varied practice, rep-
resenting individuals and businesses on a range of legal issues
with an emphasis on civil trial practice and corporate matters.

In the year 2000, the Judge became the Senior Vice President
and General Counsel for S.E. Johnson Companies, Inc., a large
highway contractor and asphalt producer. Judge Zouhary was re-
sponsible for all the corporation’s legal issues, including environ-
mental safety, human resources, contract negotiations, supervision
of risk management, union grievances, and litigation.

In the year 2004, the Judge accepted a position as Of Counsel
with the law firm of Fuller and Henry. He remained with Fuller
and Henry until 2005, when he was appointed by Governor Bob
Taft to the Lucas County Common Pleas Court. In Ohio the Com-
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mon Pleas Court is our highest State trial bench that hears all
major civil as well as criminal cases.

During his time as an attorney in private practice, the Judge dis-
tinguished himself as an excellent litigator. He was honored by
being selected as a member of the prestigious American College of
Trial Lawyers. This is notable because membership in the Amer-
ican College of Trial Lawyers is by invitation only and is limited
to the best of the trial bar. Judge Zouhary clearly meets that cri-
terion.

Even more important, Judge Zouhary has long been committed
to the ideals of civility and professionalism in the legal field, some-
thing that sometimes we don’t see enough of these days. He fre-
quently has presented lectures focusing on legal ethics and civility
in the practice of law for continuing legal education seminars. He
is also a member of the Morrison Waite Chapter of the Inns of
Court, a nationwide organization dedicated to improving the skills,
professionalism, and ethics of the bench and the bar.

Judge Zouhary’s commitment to serving the community as a pro-
fessional is also exemplified by his membership in the Toledo Ro-
tary Club as well as a broad range and array of other charitable
activities ranging from pro bono work for a local church to service
at a community soup kitchen.

Although he has been a common pleas judge for only a relatively
short period of time, Judge Zouhary has already begun to distin-
guish himself on the bench. He has been working diligently to clear
a very large backlog of cases on his crowded docket and success-
fully made a good deal of headway in that effort. Most important,
attorneys who have appeared before him, criminal and civil, pros-
ecution and defense, speak in glowing terms of his talent, his fair-
ness, and excellent judicial temperament.

With Judge Zouhary’s impressive record as a legal professional
and community leader, it should come as no surprise that the
American Bar Association was unanimous in giving him its highest
rating of Well Qualified.

Judge Zouhary is an outstanding nominee, and I gladly, I gladly
join his supporters in the belief that he will serve as a great Fed-
eral judge for the Northern District of Ohio.

Let me ask all of the three nominees to now come forward and
sit where your name tag is. I would ask you to remain standing,
if1 you ‘;ivould. I will swear you in. Will you all raise your right hand,
please’

Do you swear that the testimony you are about to give before
this Committee will be the truth, the whole truth, and nothing but
the truth, so help you God?

Judge LARSON. I do.

Judge ZOUHARY. I do.

Mr. CLARK. I do.

Senator FEINSTEIN. Mr. Chairman, may I ask that series of let-
ters concerning Judge Larson be entered into the record?

Senator DEWINE. Those will certainly be made a part of the
record.

We would invite each one of you to make any opening statement
that you would like to make. Judge Larson, we would start with
you. And we would invite you to introduce any family members
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that have not been introduced. Or if you would like to introduce
them again, that would be fine.

STATEMENT OF STEPHEN G. LARSON, NOMINEE TO BE
UNITED STATES DISTRICT JUDGE FOR THE CENTRAL DIS-
TRICT OF CALIFORNIA

Judge LARSON. Well, thank you very much, Mr. Chairman.
Senator DEWINE. It is just kind of a family day here today.
[Laughter.]

Judge LARSON. Well, thank you very much, Mr. Chairman, Sen-
ator Feinstein. It is a tremendous honor, a real privilege to be here
this morning.

I want to thank the Senate Committee for inviting me, for hold-
ing this hearing. I want to thank the Senate staff for all of their
hard work. I do want to thank the President as well for his con-
fidence in nominating me and for his counsel, and all of the indi-
viduals all they way down to the bipartisan committee that Senator
Feinstein referred to. And also, my colleagues on the judiciary for
their encouragement. I know we have members of the Administra-
tive Office here today. I appreciate their support.

I would like to take a moment to introduce a few family members
that I hadn’t previously introduced.

Senator DEWINE. That would be great.

Judge LARSON. My mother and my father are here today, Dale
and Sheila Larson.

Senator DEWINE. Why don’t you all stand up? I know you are
very proud. Thank you.

Judge LARSON. My sister Marette. And then, of course, you met
previously my wife Dena and the six wonderful children.

Senator DEWINE. And what is the age range?

Judge LARSON. The oldest, Michaela, is 9. She’s in fourth grade.
And it goes all the way down to Mary, who unfortunately had to
step out for a moment. She just turned 1 a few weeks ago.

Senator DEWINE. Very good.

Judge LARSON. She’s out there with her brother Thomas, who’s
2, who suffers from the terrible twos right now.

[Laughter.]

Senator DEWINE. Well we welcome them. Very good.

Judge LARSON. Well, thank you very much. Like I say, it’s truly
a privilege to be here. If confirmed and if appointed, I truly will
do all I can to continue my public service to this country and to
assist as I can the Nation in its making true its promise of equal
justice under law.

[The biographical information of Judge Larson follows.]
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QUESTIONNAIRE FOR JUDICIAL NOMINEES

STEPHEN GERARD LARSON

I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
Stephen Gerard Larson

Address: List current place of residence and office
address (es) .

Place of residence: Upland, California

Office address: United States District Court
) George E. Brown, Jr. Courthouse
3470 12¢F Street
Riverside, CA 92501

Date and place of birth.

Date of birth: October 26, 1964
Place of birth: Fontana, California

Marital Status (include maiden name of wife, ox
husband's name). List spouse's occupation, employer’s
name and business address(es).

Married to: Dena Janine Larson
Maiden name: Dena Janine Nordman
Occupation: Homemaker

EBducation: List each college and law school you have
attended, including dates of attendance, degrees
received, and dates degrees were granted.

Georgetown University, School of Foreign Service
1982-1986, BSFS (1986)

University of Southern California Law School
1986-1989, JD (1989)
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6. Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and
organizations, nonprofit or otherwise, including firms,
with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from
college.

2000-present United States Magistrate Judge
United States District Court
Central District of California

2002-present  University of LaVerne College of Law
Ontario, California (adjunct professor)

1995—preseht Pipcus Charitable Trust {member, Board
of Trustees) -(non-compensated)

2001~2005 California Southern Law School
Riverside, California (instructor)

1997-2001 ~ Glendale College of Law
Glendale, California (adjunct assistant
professor)

1991-~2000 Assistant United States Attorney
) Central District of California

1995-1999 California State University, Long Beach
Long Beach, California (lecturer)

1988-1991 O’'Melveny & Myers, LLP
Los Angeles, CA
1988 Summer Associate
1988-1989 Law Clerk
1989-1991 Associate

1988-1989 Daniel Murphy Catholic High School
) Los Angeles, CA (part-time teacher)

1988 Davis Polk & Wardwell
New York, NY (summer associate)

1987-1988 Thorpe & Thorpe
Los Angeles, CA (law clerk)
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Military Service: Have you had any military service?
If so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of
discharge received.

No.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that
you believe would be of interest to the Committee.

Junior Fellowship, Institute for the Study of
Diplomacy, Georgetown University.

Merrick Medal, Philodemic Society,kGeorgetown
University.

National Political Science Honor Society.

Department of Justice Director’s Award for Superior
Performance as an Assistant United States Attorney.

Department of Justice Special Achievement Award for
Sustained Superior Performance of Duty {(twice) and for
Meritorious Acts and Service.

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you
are or have been a member and give the titles and dates
of any offices which you have held in such groups.

Federal Bar Association (Inland Empire Chapter},
President (2001-2002); Member, Board of Directors
(1997-2005); Chapter Delegate to the National Council
(2000~-2001 and 2003-2004); appointed by national
president as Government Relations Committee member
(2002-2006) .

Riverside County Bar Association.

Leo A. Deegan Inn of Court, Judicial Master (2005-
2006) .

Irish-American Bar Association.
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Other Memberships: List all organizations to which you
belong that are active in lobbying before public
bodies. Please list all other organizations to which
you belong. '

~To my knowledge, none of the organizations to which I

belong lobby before public bodies. I belong to the
following organizations:

Volunteer Center of Riverside County, Riverside,
California.

VIP Mentors, Inc., aka Volunteers in Parole, Inc.,
Riverside, California. Y

Upland YMCA, Upiand, California.
Claremont Club (athletic club), Claremont, California.
Saint Thomas More Society, Los Angeles, California.

Georgetown Club of Greater Los Angeles/Alumni
Admissions Program.

Court Admission: UList all courts in which you have
been admitted to practice, with dates of admission and
lapses if any such memberships lapsed. Please explain
the reason for any lapse of membership. Give the same
information for administrative bodies which require
special admission to practice.

California Supreme Court, December 11, 1989
~(voluntary inactive status effective December 1,
2002, as a result of appointment as a Magistrate
Judge)

United States District Court for the Central District
of California, December 11, 1989

United States Court of Appeals for the Ninth Circuit
December 11, 1989

.Supreme Court of the United States, September 17, 1999
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Published Writings: List the titles, publishers, and
dates of books, articles, reports, or other published
material you have written or edited. Please supply one
copy of all published material not readily available to
the Committee. Also, please supply a copy of all
speeches by you on issues involving constitutional law
or legal policy. 1If there were press reports about the
speech, and they are readily available to you, please
supply them. ’

“The Road to Tashkent,” Riverside County Lawyer,
Riverside County Bar Association, January 2004 (copy
attached).

“Lawyers of Earlier Times Teach Lessons that Endure,”
Student Lawyer, Law Student Division: American Bar
Association, May 2003 (copy attached).

Co~author “Labor Law,” The 0O'Melveny & Myers Guide to
Acqguisition and Management of a U.S. Business, A
Eurostudy Special Report (1991), which was published in
both the United Kingdom and Japan (copy attached).

I recall submitting a few letters to college and
law school newspapers but I have been unable to locate
any copies or transcripts.

Below is a complete listing of all my speeches.
Most of these speeches were not delivered from a
prepared text, and any notes or outlines no longer
exist. The only prepared texts that I have been able
to locate are the commencement speech I delivered to
the University of La Verne College of Law and
California Southern Law School at the end of the 2003~
2004 academic year (I delivered the same speech at both
schools), and the “Vaulting the Bench: From Advocate to
Jurist” speech I delivered to the Federal Bar
Association (Inland Empire Chapter) in March, 2001.
Both of these speeches are attached.

Commencement Speaker, 159 Basic Law Enforcement
Academy Graduation, San Bernardino County Sheriff’s
Academy, June 9, 2005.
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Member of Faculty, Seminar on Advanced Asset
Forfeiture, Money Laundering and Organized Crime, Hong
Kong S.A.R. and Taipei, Republic of China, May, 2005.

“Federal Bench and Bar in the Inland Empire,” Riverside
County Bar Association, Riverside, California, January,
2005. N

Radio Interview, “Let’s Talk,” Inland Empire Téday!
KVCR 92.1-FM; December 27, 2004.

“Giving Back,” L.I.F.E. (“Learning is For Ever")
Society, University of California, Riverside,
University Extension, Riverside, California, November
2004. =

“Renewing Our Spirit, Uniting Our Community,” San
Bernardino Community Summit, San Bernardino,
California, October, 2004.

Speaker, Asian Pacific Fraud Summit, Sydney, Australia
and Auckland, New Zealand, August, 2004.

Commencement Speaker, California Southern Law School,
June 2004.

Commencement Speaker, University of LaVerne College of
Law, May 2004.

“Settlement in Federal District Court,” Greater Inland
Empire Municipal Lawyer’s Association, Colton,
California, May 2004.

Speaker, Volunteers in Parole Annual Recognition
Luncheon, Riverside, California, April, 2004.

“Croatian War Crimes Trials: An Insider’s Perspective,”
Riverside County Bar Association, March 2004,

“Guide to Pleadings and Discovery in Federal Court,”
Federal Bar Association Inland Empire Chapter and
Inland Empire Bankruptcy Forum, February 2004.
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Member of Faculty, Seminar on Regional Conference on
Priority Criminal Justice Sector Reforms in Central
Asia, Tashkent, Uzbekistan, November, 2003.

Commencement Speaker, California -Southern Law School,
June 2003. N

Speaker, Corporate Fraud Conference, Federal Bureau of
Investigations, Marina Del Rey, California, December,
2002.

Panelist, Culture and the lLegal System, California
Sociological Association, Thirteenth Annual Meeting,
Riverside, California, October 2002. :

Member of Faculty, Seminar on International Conference
on _Transnational Organized Crime and Terrorist
Organizations, Nemzetkodzi Rendészeti Akadémia -
International Law Enforcement Academy, Budapest,
Hungary, June 2002.

Commencement Speaker, Glendale University College of
Law, May 2002.

Panelist, Asset Forfeiture, Federal Bureau of
Investigation, Philadelphia and Las Vegas, April/May
2002.

Panelist, Police Liability in California, “Protective
Orders in Police Liability Cases Filed in U.S. District
Court” and “Expert Testimony in Police Cases Filed in
U.S. District Court,” Lorman Education Services, Los
Angeles, California, January 2002.

Speaker, “e is for Evidence: Finding, Preserving and
Authenticating Electronic Evidence,” Kroll &
Associates, Los Angeles, California, November 2001.

“Discovery of Computer Information in Criminal and
Civil Federal Cases,” High Tech Crime Investigation
Association (HTCIA) International Conference, Long
Beach, California, September 2001.
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“Amendments to Federal Rules of Civil Procedure,”
Federal Bar Association (Los Angeles Chapter) Los
Angeles, California, May 2001.

“Vaulting the Bench: From Advocate to Jurist,” Federal
Bar Association (Inland Empire Chapter) Riverside,
California, March 2001.

Panelist, Money Laundering and Asset Forfeiture: A

Practical Case Seminar, presented to the Guardia di
Finanza at the Comando Scuola Polizia Tributaria in
Rome, Italy, and the Maltese National Police at the
Police Academy at Fort Saint Elmo, Malta, June 2000.

Guest Lecturer, Law Department, University Colleée
Cork, Cork, Ireland, October 1999.

Speaker, EBI's Eighth Annual Financial Institution
Fraud Seminar, Los Angeles, California, September 1999.

Speaker, IRS Continuing P;ofessional Education
Conference (IRS Southern District), North Island Naval
Base, San Diego, California, August 1998.

Speaker and United States delegate, Prosecuting
Transnational Organized Crime, International Specialist
Training Center in Legionowo, Poland, June 1999.

Speaker, Fraud Control Seminar, sponsored by
International Association of Financial Crimes
Investigators, Monterey, California, April 1999.

Speaker, FBI Russian Organized Crime Seminar, Long
Beach, California, February 1999. -

“Federal Sentencing Guidelines,” Federal Bar
Association (Inland Empire Chapter), Riverside,
California, January 1999.

Guest Lecturer, Money Laundering and Asset Forfeiture

In-service Training Seminar, FBI National Academy,
Quantico, Virginia, January 1999.
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Panelist, Prosecutorial Workshop: Organized Crime,
sponsored by Russian Office of the Genéral Procuracy
and DOJ Office of Overseas Prosecutorial Development
Assistance and Training (“OPDAT”), including a guest
lecture at the Law Institute of the Far East State
University, Vladivostok, Russia, November 1998.

Speaker, Transnational Organized Crime, Hawaii,K State
Law Enforcement Officials Association Conference,

Honolulu, Hawaii, September 1998.

Speaker, Russian Organized Crime Workshop, sponsored by
State of California Department of Justice, Long Beach,
California, May 19898.

Speaker and United States delegate, Combating Organized
Crime in the Asia Pacific Region: Organization and

" Coordination Problems, Institute for Prosecutorial

Training, Russian Office of the General Procuracy,
jointly sponsored by the Asia Foundation and OPDAT;
Irkutsk, Russia, November 1997,

Speaker and United States delegate, Qrganized Crime
Seminar, sponsored by City of Moscow Procurator’s
Office and OPDAT, Moscow, Russia, March 1997.

Health: What is the present state of your health?
List the date of your last physical examination.

State of health: Excellent
bate of last physical: August 18, 2005.

Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was
elected or appointed, and a description of the
jurisdiction of each such court.

United States Magistrate Judge for the Central
District of California. I was appointed in 2000 by the
United States District Court for an eight-year term.
The jurisdiction and powers of a Magistrate Judge are
set forth at 28 U.S.C. § 636.

The standard duties of Magistrate Judges in the
Central District of California include, among other
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things, conducting civil pretrial matters, evidentiary
proceedings, and settlement conferences; conducting
state and federal habeas litigation; trial and
disposition of criminal misdemeanor cases; conducting
foreign extradition proceedings. and preliminary
proceedings in criminal felony cases including the
issuance of criminal complaints, arrest warrants,
search and seizure warrants, and conducting initial
appearances, bail and detention hearings, preliminary
hearings, and arraignments; social security appeals;
jury and non-jury trial and disposition of civil cases
upon litigants’ consent; and conducting naturalization
ceremonies. . '

Citations: If you are or have been a judge, provide:
{1) citations for the ten most significant opinions you
have written; (2) a short summary of and citations for
all appellate opinions where your decisions were
reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural
rulings; and (3) citations for significant opinions on
federal or state constitutional issues, together with
the citation to appellate court rulings on such
opinions. If any of the opinions listed were not
officially reported, please provide copies of the
opinions.

(1) Citations for the ten most signifiéant opinions I
have written are as follows:

i. Jesus D, Parra v. Jo Anne B. Barnhart
CDC Case No. EDCV 04-207-SGL (copy attached)
Filed: September 1, 2005

In an appeal from a .decision by .the Appeals
Council and an Administrative Law Judge denying
plaintiff social security disability benefits,
order affirming decision on the basis that a
district court does not have jurisdiction to
review the decision of the Appeals Council denying
review when presented with new evidence.
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Preciliano Perea, et al. v. County of San
Bernardino, et al.
CDC Case No. EDCV 04-154-SGL (copy attached)

In a Section 1983 lawsuit alleging wrongful death
and accompanying state law claims, order denying
qualified immunity to deputy but dismissing claims
of substantive due process, negligent infliction
of emotional distress, and negligence.

Stephen J. Ranieri v. Cal Terhune
366 F.Supp.2d 934 (C.D.Cal. 2005)

Following Ninth Circuit remand of prior dismissal
of habeas petition on basis of intervening case
law {(see 80 Fed.Appx. 598 (9" Cir. 2003)},
District Judge Real adopted my Report and
Recommendation dismissing habeas petition on
grounds that (1) California timeliness rule was
independent ground for default within procedural
default rule; (2) California rule was adequate
ground for default within procedural default rule;
and (3) unexhausted claims alleging ineffective
assistance of counsel were not cause that could
excuse procedural default.

Heritage Community Housing, Inc., et al. v. Anne

J. Mazzella, et al.

CDC Case No. EDCV 04-1088-VAP (SGLx) (copy
attached)

In a complaint seeking specific performance of a
contact between plaintiff housing company and
defendant owners of certain property, order
denying defendants’ motion to expunge lis pendens
or, in the alternative, to request an undertaking
on the grounds that plaintiffs established a
probably validity to their claim for specific
performance. Ruling on a motion for review and
reconsideration filed with the District Court,
District Judge Phillips upheld my order.

11
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The Colonies Partners, L.P. v. San Bernardino
County Flood Control District, et al.
CDC Case No. EDCV 04-253~SGL (copy attached)

In a Section 1983 case alleging that defendants
had effected a taking across a 67-acre portion of
property without providing just compensation,
order granting motion to dismiss complaint as not
ripe because plaintiffs failed to pursue and
exhaust their inverse condemnation action in state
court or otherwise successfully challenge the
adequacy of the state procedures. The order
further dismissed the related substantive due
process- claim as barred from federal review, and
dismissed the equal protection claim with leave to
amend for failure to allege the existence of
comparable property owners.

Russell Ray Rathert, Jr. v. George M. Galaza
CDC Case N. CV 02-1877-R (SGL) (copy attached)

In a federal habeas petition, Report and
Recommendation recommending denial of petition on
the grounds that (1) the trial court properly
instructed the jury on the specific intent element
of false personation; (2) that petitioner was not
denied his Sixth Amendment right to fair notice of
the charge against him; (3) that petitioner’s
counsel’s representation was not constitutionally
ineffective; and (4) that sufficient evidence
supported the conviction. The Report and
Recommendation was adopted by District Judge Real
who entered final judgment.

First Pacific Advisors, Inc. v. Vantagepoint
Investment Advisors
CDC Case No. CV 01~821-SGL (copy attached)

In a breach of contract case, order finding as a
matter of law that defendant investment company
had not breached any provision of contract with
plaintiff brokerage firm and granting summary
judgment in favor of defendant. Decision affirmed
by Ninth Circuit in opinion by Circuit Judges
Graber and W. Fletcher and District Judge Fogel

12
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(2005 WL 2219459 (9" Cir. 2005)).

Charles W. Brady v. Dr. Attygala, et al.
196 F.Supp.2d 1016 (C.D.Cal 2002)

In Section 1983 action, order hdlding inmates’
complaints involved “prison conditions” within the
meaning of the Prison Litigation Reform Act and
inmate was not required to appeal a favorable
grievance decision before filing federal lawsuit.

David M. Van Horn v. City of Temecula

- CDC Case No. CV 01-422-SGL (copy attached)

(2)

In a case challenging the constitutionality of
certain conditions imposed by defendant city for
the archaeological excavation of a particular land
development project, order granting defendant’s
motion to dismiss for lack of standing. Judgment
affirmed by Ninth Circuit in opinion by Circuit
Judges Goodwin, Trott, and Graber (52 Fed.Appx.
957 (9 Cir. 2002)). '

Ravmond Romero v.. E. Roe
130 F.Supp.2d 1148 (C.D.Cal. 2001)

In a federal habeas petition, order holding that
one-year limitation period was tolled during 15-

-month gap between inmate’s original and successive

state habeas petitions, but federal legal theories
which were not contained in the habeas petition
presented to the state supreme court were
unexhausted.

A summary of and citations for all appellate
opinions where I was reversed are as follows:

China National Metal Products Import/Export Co. v,

Apex Digital, Inc.
141 F.Supp.2d 1043 (C.D.Cal. 2001)

In a lawsuit over failure to pay for goods, I
issued an order granting a writ of attachment
where plaintiff exporter demonstrated that its
claims against defendant buyer had a probability

13
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of success, and exporter proved that any award it
received in the arbitration before the China
International Economic Trade Arbitration
Commission (CIETAC) may be rendered ineffective
absent a writ of attachment. On motion for review
and reconsideration District Judge Timlin vacated
my order. Although he affirmed the holding
finding subject matter jurisdiction, Judge Timlin
ruled that the agreement’s provision for
submission of disputes to CIETAC precluded
issuance of pre-arbitral writ of attachmént. See
Chipa National, 155 F.Supp.2d 1174 (C.D.Cal.
2001). . o

Of the over 425 federal habeas petitions and over
125 pro se civil rights cases for which I have
submitted Reports and Recommendations or proposed
dispositive orders to District Judges, there has only
been one case in which the District Judge did not adopt
my final dispositive recommendation. See Brent Allen
Lanaford v. Diana K. Butler, CDC Case No. CV 00-7158-NM
(SGL) {denying petitioner’s claim of ineffective
assistance of counsel - copy attached).

In four other cases (three federal habeas
petitions and one pro se civil rights .case), the
District Judge' adopted my Report and Recommendation but
the Ninth Circuit subsequently reversed, vacated, or
remanded the District Judge’s decision, as set forth
below:

i. Vladimir Soroka v. People of the State of
California
97 Fed.Appx. 767 (9 Cir. 2004)

The Ninth Circuit vacated the judgment of District
Judge Phillips’ dismissal of petitioner’s federal
habeas petition as untimely, remanding and
directing the District Court to hold an
evidentiary hearing to consider alleged negligence
by petitioner’s attorney and petitioner’s
diligence in filing his petition.

14
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Timothy Jonathan ILundberg, et al. v. Grover Trask
54 Fed.BAppx. 256 (9% Cir. 2002)

The Ninth Circuit affirmed in part, vacated in
part, and remanded District Judge Hupp’s dismissal
of plaintiff’s Section 1983 complaint for failure
to-state a claim. The Ninth Circuit upheld the
District Court’s holding that (1) arrestee’s
husband lacked standing to allege the deprivation
of his wife’s constitutional rights; (2)
arrestee’s claims against district attorney were
barred given that a prosecutor’s decision whether
or not to prosecute was protected by absolute
immunity; and (3) to the extent arrestee alleged
that her questioning by a defendant detective
violated her constitutional rights, her claim was
barred because, if successful, that claim would
necessarily imply the invalidity of a conviction
in arrestee’s pending criminal prosecution.
However, the Ninth Circuit further found that the
dismissal of the claim against the detective
should have been dismissed without prejudice, not
with prejudice, and remanded the case for entry of
judgment dismissing the action without prejudicé
as to that defendant only. *

Clifton Lee Branch v. Diane Butler
45 Fed.Appx. 605 (9 Cir. 2002)

The Ninth Circuit reversed and remanded an order
of District Judge Morrow denying petitioner’s
federal habeas petition, holding that petitioner’s
traverse, construed liberally, requested the
District Court to order a transcript of a state
court hearing relevant to petitioner’s Marsden
claim, which order should have issued pursuant to
Rule 5 of the Rules Governing Section 2254 Cases.

Avelino Mendez v. Larry Small
298 F.3d 1154 (9 Cir. 2002)

The Ninth Circuit reversed District Judge Timlin’s
judgment that had granted habeas petition on the

grounds that petitioner had provided proper notice
of his new address under sex offender registration

15
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statute after he had provided his new address to
county sheriff during booking process. The Ninth
Circuit held that a California court’s decision
interpreting notification provision as requiring
use of prescribed form was,not objectively
unreasonable application of federal due process
law. ‘

Citations for significant opinions on federal or
state constitutional issues.

In addition to those cases raising federal or
state constitutional issues noted above, the
following are citations to several Reports and
Recommendations, all of which were adopted by the
District Judge, that raise significant federal
constitutional issues. Although by statutory
definition all federal habeas petitions raise
federal constitutional issues, I have only
included those that have either been addressed in
an opinion by the Ninth Circuit or resulted in a
grant of the writ of habeas corpus. Of the over
425 habeas petitions I have been assigned, there
were four petitions in which I recommended a grant
- Langford and Mendez, cited above, and Duarte and
Lockridge, cited below.

Anthony J. Duarte v. Tom Carey
CDC Case No. CV 02-7862-CAS {SGL) (copy attached)

In a federal habeas petition, my Report and
Recommendation rejected constitutional challenges
to California’s Three-Strikes Law and California
Evidence Code Section 1109, authorizing admission
of past bad acts evidence in a prosecution for
domestic violence, but recommended granting the
petition on the ground that the instruction the
trial court gave to the jury on how it could use
evidence concerning petitioner’s past acts of
domestic violence violated petitioner’s
constitutional right to a fair trial. The Report
and Recommendation was adopted by District Judge
Snyder, who entered final judgment granting the
petition. The decision was affirmed by the Ninth
Circuit in an opinion by Circuit Judges Bee:zer,

16
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Hall, and Silverman (120 Fed.Appx. 106 (9™ Cir.

2005)).

Bryan K. Lockridge v. D. Adams
CDC Case No. CV 03-783-LGB (SGL) (copy attached)

In a federal habeas petition, my Report and
Recommendation recommended granting the petition
on the grounds that the trial court violated
petitioner’s Sixth Amendment right to trial by
jury and Fourteenth Amendment due process rights
when it refused his request to give a self-defense
instruction. The Report and Recommendation was
adopted by District Judge Baird, who entered final
judgment granting the petition. An appeal before
the Ninth Circuit is pending.

Robert I,. Tolbert v. A.A. Lamargue, Warden
CDC Case No. CV 00-8413-ABC (SGL) (copy attached)

In a federal habeas petition, my Report and
Recommendation recommended denying the petition on
the grounds that the trial court did not
improperly admit into evidence an inculpatory note
that petitioner claimed was obtained in violatien
of his Sixth Amendment right to counsel and
California’s statutory attorney-client privilege.
The Report and Recommendation was adopted by
District Judge Collins, who entered final judgment
dismissing the petition with prejudice. The
decision was affirmed by the Ninth Circuit in an
opinion by Circuit Judges Schroeder, Pregerson,
and Trott (126 Fed.Appx. 428 (9" Cir. 20095)).

Patricia Wriqht v. Gwendolyn Mitchell, Warden
CDC Case No. CV 02-4650-NM (SGL) (copy attached)

In a federal habeas petition, my Report and
Recommendation recommended denying the petition on
the ground that no due process violation resulted
from the delay in initiating the underlying state
criminal proceedings or from the trial court’s
failure to hold a full competency hearing. The
Report and Recommendation was adopted by District
Judge Manella, who entered final judgment

17
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dismissing the petition. The decision was
affirmed by the Ninth Circuit in an opinion by
Circuit Judges Sneed, Skopil, and Leavy (97
Fed.Appx. 800 (9* Cir. 2004)).

v. Jose Garcia v. D.L. Runnels, Warden
CDC Case No. CV 02-6613-ABC (SGL) (copy attached)

In a federal habeas petition, my Report and
Recommendation recommended denying the petition
with prejudice on the grounds that petitioner was
not denied effective assistance of counsel under
the Sixth Amendment. The Report and
Recommendation was adopted by District Judge
Collins, who enter&d final judgment dismissing the
petition. The decision was affirmed by the Ninth
Circuit in an opinion by Circuit Judges

O’ Scannlain and Rawlinson and District Judge
Whaley (2005 WL 1926431 (9*" Cir. (Cal.)).

vi. Rodney Turner v. Joe McGrath, Warden
CDC Case No. CV 02-528-FMC (SGL) (copy attached)

In a federal habeas petition, my Report and
Recommendation recommended dismissing the petitlon
with prejudice as time-barred. The Report and
Recommendation was adopted by District Judge
Cooper, who entered final judgment dismissing the
petition with prejudice. The decision was
affirmed by the Ninth Circuit in an opinion by
Circuit Judges B. Fletcher, Noonan, and Paez (121
Fed.Appx. 209 (8% Cir. 2005)).

Public Office: State (chronologically) any public
offices 'you have held, other than judicial offices;
including the terms of service and whether such
positions were elected or appointed. State
(chronologically) any unsuccessful candidacies for
elective public office.

Assistant United States Attorney for the Central
District of California; 1991-2000; appointed by United
States Attorney General William P. Barr. ’
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17. Legal Career:

a. Describe chronologically your law practice
and experience after graduation from law
school including:

1. whether you served as clerk to a
judge, and if so, the name of the
judge, the court, and the dates of
the period you were a clerk: No.

2. whether you practiced alcne, and if
so, the addresses and dates:_ No.

3. the dates, names and addresses of
law firms or offices, companies or
governmental agencies with which
you have been connected, and the
nature of your connection with
each:

©1991-2000
United States Attorney’s Office
Central District of California
312 North Spring Street
Los Angeles, CA 90012

Assistant United States Attorney
Chief, Organized Crime Section

1988-2000

O'Melveny & Myers, LLP
400 South Hope Street
Los Angeles, CA 90071

Associate (1989-1991)
Law Clerk (1988-1989)
Summer Associate (1988)

1988

Davis Polk & Wardwell
1 Chase Manhattan Plaza
New York, NY

Summer Associate (1988)

19
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1987-1988

Thorpe & Thorpe

601 West Fifth Street
Los Angeles, CA 90071

Law Clerk

-b. : 1. What has been the general character
of your law practice, dividing it
into periods with dates if its
character has changed over the
years?

From 1989 to 1991 I worked as an associate at
O’Melveny & Myers in Los Angeles in the litigation
department, where my practice focused on general
civil litigation, including securities fraud
defense, labor law, breach of contract,
environmental tort litigation, and intellectual

property law.

From 1991 to 2000 I worked as an Assistant United
States Attorney in Los Angeles where I prosecuted
hundreds of cases involving virtually all areas of
federal criminal law.

From 2000 to the present I have worked as a United
States Magistrate Judge in Los Angeles and in
Riverside. As a Magistrate Judge I handle federal
habeas petitions, pro se civil rights cases,
social security appeals, discovery disputes in all
civil cases, settlement conferences, felony
criminal matters through indictment and
misdemeanor criminal matters through trial, and,
through a direct-assignment pilot project adopted
by the District Court, for the past two years I
have been assigned over 200 civil cases - .
representing the full panoply of federal civil
cases from civil rights to intellectual property
to government tort claims - to adjudicate through
final disposition.

20
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2. Describe your typical former
clients, and mention the areas, if
any, in which you have specialized.

While at O’Melveny & Myers; I worked with
various litigation teams who represented such
clients as General Motors (franchise and
dealership issues), Exxon (environmental tort
defense), Lockheed Martin (securities fraud
defense), and International Rectifier
(intellectual property).

While at the United States Attorney’s Offlce,
my only client was.the United States

c. 1. Did you appear in court frequently,
occasionally, or not at all? If
the frequency of your appearances
in court varied, describe each such
variance, giving dates.

My courtroom experience while at O'Melveny & Myers
was limited to assisting at two federal trials and
a state administrative hearing. I also argued ,
several motions in state superior court.

I have had virtually daily courtroom experience in
federal district court since 1991, first as an
Assistant United States Attorney and now as a
United States Magistrate Judge.

2. What percentage of these
appearances was in:

(a) federal courts: 95%
(b) state courts of record: 3%
(c) other courts: 2%

3. What percentage of your litigation
was:

(a) civil: 40%

21
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(b) criminal: 60%

4. State the number of cases in courts
of record you tried to verdict or
judgment (rather than settled),
indicating whether you were sole
counsel, chief counsel, or:
associate counsel.

Of the 24 trials in federal district court that I
tried to verdict or judgment, I was sele counsel
in all but two; I also assisted while at O'Melveny
& Myers at 2 federal trials and 1 state
administrative heasing.

- 5. What percéntage of these trials
was:

{(a) Jury: 95%
(b) non-jury. 5%

Litigation: Describe the ten most significant
litigated matters which you personally handled. Give
the citations, if the cases were reported, and the
docket number and date if unreported. Give a capsule
summary of the substance of each case. Identify the
party or parties whom you represented; describe in
detail the nature of your participation in the
litigation and the final disposition of the case. Also
state as to each case: ’

{(a) the date of representation;

{(b) the name of the court and the name of the
judge or judges before whom the case was
litigated; and

(c) the individual name, addresses, and telephone
numbers of co-counsel and of principal
counsel for each of the other parties.
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In the following I represented the United States:

1)

United States v. Hovsep Mikaelian, et al.
CR 95-865-GHK and CR 95-866-~GHK

United States v. Youssef Keroles, et al.
CR 95-767-JIMI ‘
United States v. Ghugas Yamukian

.CR 97-391-ABC

Solo criminal prosecution of a 43-defendant
racketeering case involving members of a
Russian-Armenian organized crime family
convicted of narcotics trafficking, excise
tax evasion, money laundering, and
telecommunications fraud; investigative stage
involved preparation of 16 wiretap
applications, 52 search warrants, and seizure
warrants for $5 million in property and
assets; prosecutive stage included asset
forfeiture proceedings, three separate jury
trials in three different federal courts
{(before Hon. George H. King, Hon. James M.
Ideman, and Hon. Audrey B. Collins), five
appeals and an oral argument before the Ninth
Circuit resulting in two published opinions;
42 of 43 defendants convicted of various
racketeering charges. 1994-1999.

Principal defense attorneys included:

Jan Handzlik, Howrey, Simon, Arnold & White,
550 S. Hope Street, Suite 1100, Los Angeles,
CA 90071, 213-892-1802

Terry J. Amdur, 1939 Rose villa Street,
Pasadena, CA 91107, 626-449-9254;

William T. Graysen, 2049 Century Park East,
#2670, Los Angeles, CA 90067, 310-557-9008;

Stanley I. Greenberg, 6080 Center Drive,

"#800, Los Angeles, CA 90045, 310-215-7509;

William S. Harris, 1499 Huntington Drive,
#403, South Pasadena, CA 91030, 626-441-9300;

23



189

Angel Navarro, Deputy Federal Public Defender
321 East 2nd Street, Los Angeles, CA 90012,
213-894-2854;

Gregory Nicolaysen, 16000 Ventura Boulevard,
#500, Encino, CA 91436, 818-998-2706;

Cornell J. Price, Ramsey & Price, 445 South
Figueroa Street, #2640, Los Angeles, CA
90071, 213-612-0020;

Theodore A. Flier, Flier and Flier, 15821
Ventura Boulevard, Encino, CA 91436, 818-990~
9500; )

. bavid A. Katz, 433 North Camden Drive, #600,
Beverly Hills, CA 90210, 310-288-1995;

Jay L. Lichtman, 3550 Wilshire Boulevard,
#2000, Los Angeles, CA 90010, 213-386-3878;

Anthony P. Brooklier, Donald B. Marks, Marks
& Brooklier, 10100 Santa Monica Boulevard,
Suite 300, Los Angeles, CA 90067, 310-772-
2287;

Bradley W. Brunon, 12100 Wilshire Boulevard,
15* Floor, Los Angeles, CA 90025, 310-820-
4484;

Alan I. Rubin, Adelson & Rubin, 11755
Wilshire Boulevard, 15th Floor, Los Angeles,
CA 90025, 310-473-6447;

Marcia J. Brewer, 300 Corporate Pointe, #330
Culver City, CA 90230, 310-670-5325;

Morton H. Boren (deceased)

Judith Rochlin, 10801 National Boulevard,
#580, Los Angeles, CA 90064, 310-473-6208;

Lindsay A. Weston, PMB 283, 1411 West Covell

Boulevard, #106, Davis, CA 95616, 530-756-
7774
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Stephen E. Webber, 3435 Wilshire Boulevard,
#1800, Los Angeles, CA 90010, 213-386-2505;

Marc T. Little, 445 South Figueroa Street,
#2600, Los Angeles, CA 90071, 213-612-7754;

Edward Robinson, 21515 Hawthorne Bouievard,
#665, Torrance; CA 90503, 310-316-9333;

Manuel H. Miller, 5530 Corbin Avenue, #210
Tarzana, CA 91356, 818-401-0066;

‘Thomas Nishi, 1000 Wilshire Boulevard, #600,

Los Angeles, @A 90017, 213-629-9066;

Vincent James Oliver, 205 South Broadway
Street, #606, Los Angeles, CA 90012, 213-617~-
2307;

David R. Reed, 3699 Wilshire Boulevard, #850,
Los Angeles, CA 50010, 310-854-5246;

Gail Ivens, P.0O. Box 9647, Glendale, CA
91226, 323-254-8645;

Errol H. Stambler, 10880 Wilshire Boulevard,
#1050, Los Angeles, CA 90024, 310-473-4525;

Haig Kaledjian, 1321 Mountain View Circle,
Azusa, CA 91702, 323-682-2171;

Hagop Darakjian {(deceased)

United States v. Norik Satamian
CR 98~-726-DDP

Solo criminal prosecution of three defendants
for extortion, credit card fraud and
immigration offenses before Hon. Dean D.
Pregerson. 1997-1999.

Principal defense attorneys included:

25



(3)

(4)

191

Terrence Roden, Law Office of Terrence Roden,
626 Wilshire Blvd., #900, Los Angeles, CA
90017, 213-439-4900;

Mark B. Chassman, Chassman & Seelig, 350
South Figueroa Street, #580, Los Angeles, CA
90071, 213-626-6700;

Faribroz Rouzbehani, 170 South Beverly Drive,
#316, Beverly Hills, CA 90212, 310-246-1616.

United States v. Serguei Adoniev
CR 96-977-RAP "

Solo criminalhprosecution of one of the
largest successful Russian organized crime
money laundering cases in U.S. history before
Hon. Richard A. Paez. Case involved tracking
a complex money trail through five countries
and the taking of a hostile deposition of the
former Personal Assistant to the President of
the Republic of Kazakhstan at the U.S.
Embassy in Almaty; three of four defendants
convicted of various counts of wire fraud,
visa fraud, and money laundering charges, and
the fourth was assassinated in a mob-style
execution in St. Petersburg prior to arrest.
1994-1998.

Principal defense attorney was Stephen D.

- London, 1100 Poydras St., #2950,

New Orleans, LA 71063, 504-582-2427.

United States v. Arkady Rozenberq, et al.

' CR.98-362-MMM

United States v. Michael Rapoport, et al.
CR 96-1116-LGB

United States v. Joseph Remesnitsky, et al.,
CR 99-560-JSL )

Joint criminal prosecution {(with Assistant
United States Attorney Michael Zweiback, 312
North Spring Street, Los Angeles, CA 90012,
(213) 894-2690) of three separate multi-
million dollar, multi-defendant health care,
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insurance fraud, and money laundering cases
involving the prosecution of 15 individuals
for fraudulent activities involving law
practices, medical clinics, and management
offices. All 15 defendants pleaded guilty to
various counts of mail fraud, tax evasion and
money laundering. Cases were prosecuted
before Hon. Margaret M. Morrow, Hon. Lourdes
G. Baird, and Hon. J. Spencer Letts. 1995-
2000.

Principal defense attorneys included:

Michael Nasat%r, Nasatir, Hirsch, Podberesky
& Zenego, 2115 Main Street, Santa Monica, CA
90405, 310-399-3259;

Vicki Podberesky, Nasatir, Hirsch, Podberesky
& Zenego, 2115 Main Street
Santa Monica, CA 90405, 310-399-3259;

Richard A. Moss, 255 South Marengo Avenue,
Pasadena, CA 91101-2719, 626-796~7400;

Nathan J. Hochman, Hochman, Salkin Toscher &
Perez, 9150 Wilshire Boulevard, #300,
Beverly Hills, CA 90212-3414, 310-281-3200;

Alex R. Kessel, 16000 Ventura Boulevard,
#1208, Suite 1208, Encino, CA 91436, 818-995~-
1422;

Gregory Nicolaysen, 16000 Ventura Boulevard,
#500, Encino, CA 91436, 818-998~2706;

Marcia J. Brewer, 300 Corporate Pointe, #330,
Culver City, CA 90230, 310-670-5325;

Michael Garcia, Deputy Federal Public
Defender, 321 East 2nd Street, Los Angeles,
CA 90012, 213-894-2854;

Alan I. Rubin, Adelson & Rubin, 11755

Wilshire Boulevard, 15th Floor, Los Angeles,
CA 90025, 310-473-06447;
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Hector C. Perez, Perez & Associates, 12417
Ryan Lane, Cerritos, CA 90703, 562-402~-1802;

Louis H. Bernstein, 2530 Wilshire Boulevard,
Santa Monica, CA 90403, 310-453-7511;

Morton H. Boren (deceased)

Theodore S. Flier, Flier & Flier, 15821
Ventura Boulevard, #567, Encino, CA 91436,
818-930-9500;

Stuart Goldfarb, 16633 Ventura Boulevard,
#1005, Encino, CA 91436, 818-788-9909;

Phillip 1. Bronson, 16311 Ventura Boulevard,
#1200, Encino, CA 91436, 818-784-9702;

Bernard J. Rosen, 1717 Fourth Street, 3rd
Floor, Santa Monica, CA 90401, 310~451-4577;

Ann M. Semann-Beish, 825 Nimes Place,
Los Angeles, CA 90067, 310-476-7032;

John Yzurdiaga, 800 Wilshire Boulevard, #1510
Los Angeles, CA 90017, 213-622~9262.

(5) United States v. Elia Tawil
- CR 97-439-GHK

Solo criminal prosecution of deputy sheriff
for perjury before the federal grand jury as
well as for involvement in related excise tax
evasion scheme. Defendant pleaded guilty
before Hon. George H. King.

Principal defense attorney was Victor
Sherman, 2115 Main Street, Santa Monica, CA
90405, 310-399-3259.

(6) United States v. Vincent D. Caci, et al.
CR 95-347-JGD

Solo prosecution of 14 defendant fraudulent
telemarketing boiler room operation based in
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Palm Springs, California, and organized by
alleged organized crime figures from Buffalo,
New York. Eleven pleaded guilty to wire
fraud and related charges, and the remaining .
three were convicted at trial before Hon.
John G. Davies. 1994-1997,

Principal defense attorneys included:

Daniel Hustwit, 555 West 5th Street, #3100,
Los Angeles, CA 90013, 310-788-2677;

Terry J. Amdur, 1939 Rose Villa Street,
Pasadena, CA 91107, 626-449~9254;

Michael D. Abzug, PMB 471, 137 North
Larchmont Boulevard, Los Angeles, CA 90004,
310-337-4302;

Richard M. Callahan, 230 East Colorado
Boulevard, #1200, Pasadena, CA 91101, 626~
202-4060;

Olivia Karlin, Office Attorney General,
300 South Spring Street, #1700, Los Angeles,
CA 90013, 213-897-0473;

Paul E. Potter, Potter Cohen & Samulon, 3852
East Colorado Boulevard, Pasadena, CA 91107,
626-795-0681;

Victor Sherman and Janet Sherman, Sherman &
Sherman, 2115 Main Street, Santa Monica, CA
90405, 310-399-3259;

Anna- Ho, 3353 West 168th Street, Torrance, CA
90504, 310-538-4388;

Michéel Scott Meza, 333 City Boulevard W,
Orange, CA 92868, 714-564-2501;

James R. Asperger, 0’Melveny & Myers, 400

South Hope Street, Los Angeles, CA 90071,
213-430~-6491;
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Barbara Tarlow, 1000 American Media Way, Boca
Raton, FL 33464, 561-989-1177;

Richard M. Steingard, 800 Wilshire Boulevard,
#1510, Los Angeles, CA 90017, 213-622-3101;

Phillip A. Trevino, 137 North Larchmbnt
Boulevard, #801, Los Angeles, CA 90004, 213-
949-8000;

Wayne R. Young, 1247 Lincoln Boulevard, #53,
Santa Monica, CA 90401, 310-394-0241;

Paul J. Fitzgerald {(deceased)

United. States v. Kaspars Zanderqs.
CR 98-8568-MMM (SH)

Solo prosecution of extradition request from
Latvia for murder suspect before Hon. Stephen
Hillman. 1998-1999. Principal defense
attorney was Michael Abzug, PMB 471, 137 N.
Larchmont Blvd., Los Angeles, CA 90004, 310-
337-4302

United States v. Yasuvoshi Kato
CR 97-545-SVW

Joint prosecution (with Assistant United
States Attorney Michael Zweiback, 312 North
Spring Street, Los Angeles, CA 90012, 213-
894-2690) of the largest individual
embezzlement from a private company in

California history. Defendant pleaded guilty

to embezzling over $60 million from Day Lee
Foods. 1996-1998.

Principal defense attorney was John

Yzurdiaga, 800 Wilshire Boulevard, Suite
1510, Los Angeles, CA 90017, 213-622-9262,
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United States v. Akop Kirakosyan

CR 97-412-WDK

United States v. Raffie FEskandarian, et al.
CR 98-~262-RAP

United States v. Arnou Aghamalian, et al.
CR 98-1038

Solo prosecution of 28 members of the largest
ATM, credit card, and computer fraud
syndicate in the western United States. All
28 defendants pleaded guilty to access device
fraud before Hon. William D. Keller and Hon.
Richard A. Paez. 1996-2000. '

-Principal defense attorneys included:

Richard G. Novak, 959 East Colorado
Boulevard, Suite 1B, Pasadena, CA 91106, 626-
396-9206;"

Honorable Paul L. Abrams, United States
District Court, 312 North Spring Street, Los
Angeles, CA 90012, 213-894-8533;

Gerald C. Salseda, Deputy Federal Public
Defenders, 321 East Second Street, Los
Angeles, CA 90012, 213-894-2854;

Edward M. Robinson, 21515 Hawthorne
Boulevard, #665, Torrance, CA 90503, 310-316-
9333;

Karine Basmadjian, 411 North Central Avenue,
#270, Glendale, CA 91203, 818-500-9343;

Mark I. Bledstein, 15915 Ventura Boulevard,
#203, Encino, CA 91436, 818-995-0801;

Fiona A. Brook, Brook & Associates, 16000

Ventura Boulevard, #400, Encino, CA 91436,
818-995-0006; )
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Anthony P. Brooklier and Donald B. Marks,
Marks & Brooklier, 10100 Santa Monica
Boulevard, #800, Los Angeles, CA 90067, 310-
772-2287; .

Barry F. Hammond, 5900 Sepulveda Boulevard,
#400, Van Nuys, CA 91411, 818—988»0457;

DPavid A. Elden, 11377 West Olympic Boulevard,
10th Floor, Los Angeles, CA 90064, 310-478-
3100;

Andrew Reed Fiier, Flier & Flier, 1582;
Ventura Boulevard, #567, Encino, CA 91316,
818-990-9500;

Daniel A. Guerrero, 2 North Lake Avenue,
#1080, Pasadena, CA 91101, 626-564-9551;

William J. Hardy, P.O. Box 2848, Malibu, CA
90265, 818-971-2005; :

William P. Healy, 16 Audubon Lane, Flagler
Beach, FL, 32136, 386-439-2761;

Michael D. Abzug, PMB 471, 137 North
Larchmont Boulevard, Los Angeles, CA 50004,
310-337-4302;

Terry J. Amdur, 1939 Rose Villa Street,
Pasadena, CA 91107, B818-449-9254;

Morton H. Boren (deceased)

Marcia J. Brewer, 300 Corporate Pointe, #330,
Culver City, CA 90230, 310-670-5325;

Mark B. Chassman, Chassman & Seelig, 350
South Figueroa Street, #580, Los Angeles, CA
90071, 213-626~-6700;

Christopher S. Dombrowski, 28118 Agoura -Road,

Suite 201, Agoura Hills, CA 91301, 818-338-
3401;
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Brian A. Newman, 300 Corporate Pointe, #330,
Culver City, CA 90230, 310-417-3835;

Arnold M. Notkoff, Nortkoff & Curran, 400
South Beverly Drive, Suite 214, Beverly
Hills, CA 90212, 213-624-5548;

Gregory Rubel, 16000 Ventura Boulevard, #400,
Encino, CA 91436, 818-995-0006;

Gerald V. Scotti (deceased)

Robert L. Shapiro, Christensen, Miller, Fink,
Jacobs, Glaser, Weil & Shapiro, 10250
Constellation Boulevard, 19th Floor, Los
Angeles, CA 90067, 310-556-7886;

Errol H. Stambler, 10880 Wilshire Boulevard,
#1050, Los Angeles, CA 90024, 310-473-4525;

Fariborz Rouzbehani, 170 South Beverly Drive,
#316, Beverly Hills, CA 90212, 310-246-1616;

Kimberly A. Urie, Segal & Kirby, 770 L
Street, #1400, Sacramento, CA 95814, 916-441-
0828;

United States v. Adel Nasrallah, aka Eddie
Nash
CR 00-523-CRM

Led a four-year investigation (with co-
counsel Assistant United States Attorneys
Michael Zweiback and Dan Saunders, 312 North
Spring Street, Los Angeles, CA 90012; Mr.
Zweiback’s telephone number is 213-89%4-2690
and Mr. Saunders’ telephone number is 213-
894-2272) of Racketeer Influenced Corrupt
Organization (RICO) run by renowned gangster
Eddie Nash, which resulted in a Grand Jury
indictment for racketeering, four 20-year-old
murders, witness and trial juror bribery
related to a ten-year-old state murder case
in which the jury hung for conviction by one
vote, narcotics trafficking, tax evasion,
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wire fraud, and money laundering. The
defendant pleaded guilty to various charges
(including a murder conspiracy charge)
following my appointment as a Magistrate
Judge. The guilty plea and sentencing before
Hon. Carlos R. Moreno-were handled by AUSAs
Saunders and Zweiback. 1997-2000.

19. Legal Activities: Describe the most’
significant legal activities you have
pursued, including significant litigation
which did not progress to trial or legal
matters that did not involve litigation.
Describe the nature of your participation in’
this question, please omit any information
protected by the attorney-client privilege
(unless the privilege has been waived.)

(1) Settlement Conferences.

I have one of the highest rates amongst all of the
Magistrate Judges of the Central District both in
terms of the number of settlement conferences
conducted and percentage of cases successfully
resolved (over 80% during the past three calendar
years). Not only do I conduct settlement
conferences for District Judges of the Eastern
Division, but I have also conducted a significant
number of settlement conferences for cases
assigned to other judges in the Western (Los
Angeles) and Southern (Santa Ana) divisions in
which the parties have sought my assistance.

(2) Rule of Law Work

I have continued to participate in the Justice
Department and State Department’s efforts to
promote understanding of the American judicial
system and the importance of the rule of law that
I first became involved with while a federal
prosecutor: In 2004 I traveled to Zagreb,
Croatia, as a judicial consultant for a State
Department war crimes assessment team; in 2003 I
traveled to Tashkent, Uzbekistan, to lecture at a
regional summit on criminal justice reform
sponsored by DOJ; and in 2002 I traveled to
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Budapest, Hungary, as part of the teaching faculty
at an international conference on terrorism and
organized crime at the International Law
Enforcement Academy.

During my legal career I have also taught criminal
justice-related courses and seminars at various
legal training institutions around the world,
including the FBI National Academy in Quantico,
Virginia; the Institute for Prosecutorial Training
in Irkutsk, Russia; the Law Institute of the Far
East State University in Vladivostok, Russia; the
International Specialist Training Center in
Legionowo, Poland;>the Comando Scuola Polizia
Tributaria in Rome, Italy; the Police Academy

at Fort Saint Elmo, Malta; the Hong Kong Police
Department in Hong Kong S.A.R., People’s Republic
of China; and the Bureau of Investigation of the
Ministry of Justice in Taipei, Republic of China.

{(3) Academic Work

I have been teaching as an adjunct professor of
law at both of the law schools located in the
Eastern Division: From Fall, 2001, through
Spring, 2005, I taught the course on
constitutional law at California Southern Law
School in Riverside, California, and I have alsoc
taught semester classes in federal courts,
conflicts of laws, and civil rights law at the
University of LaVerne Law School in Ontario,
California.

I was selected as the Commencement Speaker by the
students of California Southern for both the
graduating classes of 2003 and 2004, and I was
also selected as the Commencement Speaker for the
University of La Verne graduating class of 2004.

Prior to my appointment to the Eastern Division, I
taught from 1997 through 2001 the constitutional
law class at Glendale University College of Law

in Glendale, California, where students selected
me as their Commencement Speaker in 2002. From
1995 to 2000, I also served as a lecturer for the
Criminal Justice Department at California State
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University at Long Beach where I taught classes in
Advanced Criminal Law, Legal Aspects of
Corrections, and Contemporary Legal Issues.
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FINANCIAL DATA AND CONFLICT OF INTEREST
(PUBLIC)

List sources, amounts and dates of all
anticipated receipts from deferred income
arrangements, stock, options, uncompleted
contracts and other future benefits which you
expect to derive from previous busineéss
relationships, professional services, firm
memberships, former employers, clients, or
customers. Please describe the arrangements
you. have made to be compensated in the future
for any financial or business interest.

I have savings invested in the Federal
Employees’ Thrift Savings Program.

Explain how you will resolve any potential
conflict of interest, including the procedure
you will follow in determining these areas of
concern. Identify the categories of
litigation and financial arrangements that
are likely to present potential conflicts-of-
interest during your initial service in the
position to which you have been nominated.*

I presently own no stock or other interest in
any entity, and maintain a conflicts list in
my chambers for those attorneys whose
practice before me might present a conflict.
I personally review the Certificate of
Interested Parties for every case to which I
am assigned. Finally, I strictly comply with
the Code of Conduct for United States Judges
to avoid any actual or potential conflict of
interest, and would continue to do so as a
District Court judge.

Do you have any plans, commitments, or
agreements to pursue outside employment, with
or without compensation, during your service
with the court? If so, explain.

I may wish to continue teaching at the
University of La Verne College of Law. I
have sought and received the necessary
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approvals from the Chief Judges of the
District Court and the Ninth Circuit Court of
Appeals for such teaching in the past, and
would do so again if I decide to continue
teaching.

" List sources and amounts of all income
received during the calendar year preceding
your nomination and for the current calendar
year, including all salaries, fees,
dividends, interest, gifts, rents, royalties,
patents, honoraria, and other items exceeding
$500 or more (If you prefer to do so, copies
of the financial disclosure report, required
by the Ethics-in Government Act of 1978, may
be substituted here.)

Please see attached Financial Disclosure
Report.

Please complete the attached financial net
worth statement in detail (Add schedules as
called for).

»

Please see attached net worth statement. .

Have you ever held a position or played a
role in a political campaign? If so, please
" identify the particulars of the campaign,
including the candidate, dates of the
campaign, your title and responsibilities.

Campaign Volunteer, Reagan-Bush 84
Campaign Volunteer, Bush-Quayle 88
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FINANCIAL STATEMENT
NET WORTH
Provide a plete, current fi ial net worth which i in detail all assets {including bank accoun{s,
real estate, securities, trusts, i and other fi ial holdi all liabilities (including debts, mortgages, loans,
and other fi 1al obligations) of 1f, your spouse, and other di of your h 1d
ASSETS LIABILITIES
Cash on hand and in banks 10§ 000 } Notes payable to banks-secured
U.S. Government securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule Notes payabie to relatives
Unlisted securities--add schedule Notes payable to others
Accounts and notes receivable: Accounts and bills due
Due from relatives and friends Unpaid income tax
Due from others Other unpaid income and interest
Doubtful i&;aeldisll:tc mortgages payable-add 505 | 000
Real estate owned-add schedule 975 | 000 | Chattel mortgages and other liens payable
Real estate mortgages reccivable Other debts-itemize:
Autos and other personal property 151 000 ,
Cash value-life insurance )
Other assets itemize:
TSP Contributions 125 | 000
Total liabilities 595 000
Net Worth 530§ 000
Total Assets 1 125 | 000 | Total liabilities and net worth H 125 1 000
CONTINGENT LIABILITIES None GENERAL INFORMATION
As endorser, comaker or guarantor Are any assets pledged? (Add schedule) NO
On leases oF contracts :;1;?0);,(;\; defendant in any suits or legal NO
Legal Claims Have you ever taken bankruptcy? NO

Provision for Federal Income Tax

Other special debt




205

FINANCIAL STATEMENT
NET WORTH SCHEDULES
Real Estate Owned k
Personal residence. $ 950,000
Vacant lot ) 25,000
Total Real Estate Owned 975,000

Real Estéte Mortgages Payable » .
Personal residence $ 595,000
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AOG-10 FINANCIAL DISCLOSURE REPORT Report Required by the Ethics
Rev. 1/2004 in Governmeat Act of 1978
NOMINATION FILING (5 US.C. app. §§ 101-111)
1. Person Reporting (Last name, First name, Middle injtiat) 2. Court-or Organization 3. Date of Report
Larson, Stephen G .S, District Court, CDCA 12/16/2005
4. Title (Article I Judges indicate active or senior status; 5. ReportType (cbcck appropriate type} 6. Reporting Period

magistrate judges indicate full- or part-time) @ Nominstion, Date 1211512005 72004
District Judge - Nominee ‘o

nitinl Annual Firal
O i O Amma O rira 12/1/2005

7. Chambers or Office Address 8. On the basis of the information containe in this Report and any
. meodifications pertaining thereto, it is, in my opinion, in compliance

U.S. District Court with applicable laws and regulations.

3470 Tweifth Street, Rm. 260

o Date,
Riverside, Catifomia 92501 Reviewing Officer

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts, checking the NONE box for each part
where you have no reportable information. Sign on last page.

. POSITIONS. (Reporting individual only; sce pp. 9-13 of filing instructions)
¥l NONE - (Noreportable positions.y

POSITION NAME OF ORGANIZATION/ENTITY

1. AGREEMENTS. (Reporting individual only; see pp. 14-16 of filing instructions)
7 NONE - (No reportablé agreements.)

DATE PARTIES AND TERMS
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Report
: Larson, Stephen G 12/16/2005
1. NON-INVESTMENT INCOME. (Reporting individual and spouse; sce pp. 17-24 of filing instructioris)
A. Filer's Non-Investment Income
u! NONE - (No reportable non-investment income.}
DATE SOQURCE AND TYPE - GROSS INCOME
¢ (yours, not spouse’s)
- Spring/Fall 2003 California Southern Law Schpot $5,000.00
2. Spring/Fall 2004 California Southern Law School $5,000.00
3. Spring 200 5 Califotnia Southern Law Sehool ™ $2,500.00
4 Summgr/ Fall 2003 University of La Veme Coflege of Law $5,000.00
5. Summer/Fall 2004 University of Ls Verne College of Law $5,000.00
Spring/Summer
6. Fall 2005 University of La Verne College of Law $7,000.00

B. Spouse's Non-Investment Income - (if you were married during any portion of the reporting year, please complete this section. Doflar amount

not required except for hionoraria.)
NONE - (No reportable non-investment inicome.)

DATE SOURCE AND TYPE
1.
V. REIMBURSEMENTS - wansporiation, lodging, food,

{Includes those to spouse and dependent children. See pp. 25-27 of instructions.)
1 NONE - (No such reportable reimbursements.)

SQURCE
! EXEMPT

DESCRIPTION
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FINANCIAL DISCLOSURE REPORT

Name of Person Reporting

Date of Report
Lazson, Stephen G 12/16/2005
7. GIFTS. (includes those to spouse and dependent children. See pp. 28-31 of instructions.)
1 NONE - (Nosuch reportable gifts.) .
SOURCE DESCRIPTION VALUE
! EXEMPT

/1. LIABILITIES. (ncludes those of spouse and dependent children. Ses pp. 32-34 of instructions.)
NONBEB - (Noreportable liabifitics.)

CREDITOR

VALYUE CODI
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TINANCIAL DISCLOSURE REPORT Narme of Person Reparting Datc of Report
tage 1 of 1 tarson, Stephen G 12/16/2005
L INVESTMENTS and TRUSTS - imcoms, value, ¢ thosc of the spouse and dependent children. Scc pp. 34-57 of filing nsiructions.)
A B . o
L Tworne during Gross value at eod of Transactions during reporting period
Deseription of Assels seporting pesiod reporting period
{inchiding trust assets) —
® ) o] @ ) iF oot exempt from dclomies
. @ () @ )
Place 'q()“ 3&4: cach asset éxcapt Amount Type (eg Value Value Type (e Date: Valoe | Gain dentity of
from prior disclosure Code t div. ent.or § Code2 | Method | buy,sell, Month- § Code2 | Codet |  buyerfselier
(25 I ) @8 | Gode3 - | merger, Day - Hop) fAp | Gfprivae
QW) | redesption} ransaction)
JNONE (o reportable income, assets, or transactions)
Walt Disney Co. A Dividend
Nond

Tinpax Laboratories
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FINANCIAL DISCLOSURE REPORT | Nameof Person Reporting Date of Report
Larson, Stephen G 12/16/2005

VIIL. ADDITIONAL INFORMATION OR EXPLANATIONS  (indicate part of Reporty

IITA. Filer's Non-Investment Income:

Additional income received during the reporting period as salary
for U.S. Magistrate position,

FINANCIAL DISCLOSURE REPORT' | Name of Person Reporting Date of Repost
Larson, Stephen G ) 12/16/2005

X. CERTIFICATION.

1 certify that all informiation given above (including & ining to my spousc and minor or depcndent children, if
any) is accurate, truc, and complete lo the best of my lcnowledgc and belief, and that any information not reported was withheld
secause it met applicable statutory p P

P

1 further certify that earned income from outside employ and b ia and the of gifts v;rbich have been
-eported are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations.

N Ty — bae__[2/16 /25

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
3E SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104)

FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

Committee on Financial Discl

Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, NE.

Washington, D.C. 20544
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American
Bar Association's Code of Professional Responsibility
calls for "every lawyer, regardless of professional
prominence or professional workload, to find some time
to participate in serving the disadvantaged.”  Describe
what you have done to fulfill these responsibilities,
listing specific instances and the amount of time
devoted to each.

I serve on the Board of Directors of the Riverside
County Volunteer Center, a non-profit umbrella ‘
organization that administers and helps finance a large
variety of social service programs in Riverside County,
including a crisis/suicide hotline, a senior ombudsman
advocacy program, and a transportation access program.
I devote approximately 3 hours a month to my work with
the Volunteer Center. In addition, I am a member of
the Advisory Board of VIP Mentors, aka Volunteers in
Parole, a non-profit organization that pairs attorney
mentors with parolees to help them adjust to life
outside of prison (to which I devote approximately one
hour a month), and an honorary member of the Upland '
YMCA Board of Managers, where our primary focus has
been on establishing a top-rate childcare program for
low income families in our community. I am also active
in a variety of community service programs associated
with my church.

The American Bar Association's Commentary to its Code
of Judicial Conduct states that it is inappropriate for
a judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or
religion. Do you currently belong, or have you
belonged, to any organization which discriminates --
through either formal membership requirements or the
practical implementation of membership policies? If
so, list, with dates of membership. What you have done
to try to change these policies?

No.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal

40
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courts? If so, did it recommend your nomination?
Please describe your experience in the entire judicial
selection process, from beginning to end (including the
circumstances which led to your nomination and
interviews in which you participated).

My understanding of the process in California is
as follows: In each of the four judicial districts in
California there is a bi-partisan Judicial Screening
Committee composed of three Republicans and three
Democrats. In order to be considered by the President,
a candidate must be approved by the Judicial Screening
Committee. I understand that I was approved following
my second interview befgre the committee on June °6, )
2005. On June 23, 2005, I was interviewed by the
chairman of the Judicial Screening Committee and on
July 11, 2005, I was interviewed by his vice-chairman.
On August 9, 2005, I interviewed with members of White
House Counsel and the Department of Justice. On
September 21, 2005, I was notified by White House
Counsel that the President authorized the Department of
Justice to proceed with my background check and that I
may be nominated pending the results of that
investigation. After completing pre-nomination
paperwork and undergoing a background investigation, I
was nominated by the President on December 15, 2005.

Has anyone involved in the process of selecting you as
a judicial nominee discussed with you any specific
case, legal issue or question in a manner that could
reasonably be interpreted as asking how you would rule
on such case, issue, or question? If so, please
explain fully.

No.

Please discuss your views on the following criticism
involving "judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become
the subject of increasing controversy in recent years.
It has become the target of both popular and academic
criticism that alleges that the judicial branch has
usurped-many of the prerogatives of other branches and
levels of government.

41
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Some of the characteristics of this “judicial activism”
have been said to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending
to broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon govermments and
society; :

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing
and ripeness; and

e. A tendency by the judiciary to impose itself
upon other institutions in the manner of an
administrator with continuing oversight
responsibilities.

I can only comment on this critique of judicial
activism in the context of my view of the role of the
judiciary in a democratic society. I view a strong
judiciary as critical to a flourishing democracy. My
reading of history is that those societies that have
lacked an independent judiciary have invariably
collapsed into dictatorships of various stripes.

Our founders wisely understood that our experiment
in a republican form of government would only succeed
if there was a judiciary dedicated to ensuring that the
policy-making and policy-enforcing branches of the
government followed the constitutional procedures
enacted by the people and ensured that the safeguards
of civil liberties set forth in the constitution were
fairly and consistently enforced. Towards that end,
our experience has revealed that four features are
essential: First, the length of a judge’s tenure must
not depend on the will of a political official but
rather must be secured; second, a judge must be assured
of a salary and adequate resources that do not risk

42
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being diminished as a result of a politically unpopular
decision; third, a judge’s decision must be subject to
open review and submitted to criticism by his peers,
the press, the Legislature, the Executive, and, most
importantly, the public; and fourth, a judge must avoid
conflicts of interest by the complete disclosure of the
judge’s financial affairs. The first three - tenure,
undiminished salary, and a rigorous free press - are
providently guaranteed by our Constitution; the last,
full and complete financial disclosure, by
Congressional legislation.

These features by themselves, however, do not
guarantee an independent judiciary — it needs something
more than that, it needs a certain collective mental
state. Judicial independence requires respect, the
respect not only of the co-equal branches of government
— the Executive and Congress — but ultimately the
respect of the people our government is designed to
serve. Even when we vehemently disagree with the
outcome of a particular judicial decision, the
principle of judicial independence reminds us that
succumbing to the temptation to politicize the work of
the judiciary risks compromising that which we value.
most.

At the same time, and of equal importance, the
critical role of judicial independence brings with it a
critical responsibility -~ a sacred obligation, in my
view — on the part of federal judges: Judges must
interpret and apply the law, not make the law. Federal
judges must always be mindful that they are courts of
limited jurisdiction, and are empowered to decide cases
only when one of the bases for jurisdiction is
satisfied. Their decision must be predicated on an
impartial determination of the facts, an interpretation
of the law according to its plain language, and an
evenhanded application of that law to the case or
controversy pending before the judge. Precisely
because judges are independent and not accountable to
the electorate, judges may not act as though they were.
A federal judge must always be mindful that he or .she
is to act as a judge, and not as a popularly elected
legislator or executive.
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AFFIDAVIT

T, g’l‘é:—'ﬂ#e‘n/ G‘emmu ZMSO/\/ , do swear

that the information provided in this statement is, to the
best of my knowledge, true and accurate.

12- 22-p35 — W

(DATE) (NAME)

Arri cobe=p>
{(NOTARY)
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TR TR S N S R

CAI.IFOBN!A ALL-PUBPOSE ACKNOWLEDGMENT

State of California
County of )ﬁmesmé }s‘“‘

on /2/32/1( . before me, SOBRTAT- Lopkppex

Nams ond Taie &f Oflcar {8.g., “Jana Doe, Notary Public™)

s STERLGY & LRSI

Nawne(s) of Signocs}
[ personally known to me
proved to me on the basis of satisfaclory
vidence

to be 3’@ {s) whose @ 53 ¢ Ehre

subscribed 10 the within inSutiment and

acknowledged to me tim@shelthey executed

g same in @hemheu' authorized

'es) and that by [hisher/their

: enmy upon behalf of which i@
acted, executed the instrument.

WITNESS mﬁn;? oﬂictal seal.

OPTIONAL
Though the is e below:sncf quir bylaw it may prove valuable fo persons relying on the document
and could prevent hdent { and of this form te another documeat.

personally app

Description of Attached Document

Title or Type of Document: ESTI0Ambsne R Jasicese Norinvees

Document Date; & ~22~o§7 Number of Pages: 4$c

Signer(s) Other Than Named Above:

Capacity(ies) Clalmed by Signer
Signer's Name: TEPHer
5 individual
3 Corporate Officer +— Title(s):

- 1 Parmer-— D Limited 0 General
0O Attomey in Fact
0 Trustes
O Guardian or Conservator
3 Other:

lrentars LARseo /

Signer Is Representing:

& 1908 Nalorad Nolery Associpion + X350 De Soto A, F.0, Bae 2402 « CHAWORR, CA B1313-2402 ¢ mww.patoninotary.org Prod, Mo 5907 Fworder; Cal Rl Frao $-900-876-6R27
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Senator DEWINE. Judge, thank you very much.
Judge Zouhary.

STATEMENT OF JACK ZOUHARY, NOMINEE TO BE UNITED
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF
OHIO

Judge ZOUHARY. Thank you, Mr. Chairman, for your kind open-
ing remarks. I want to express also my appreciation to you, Sen-
ator DeWine, and also to Senator Voinovich, for your recommenda-
tion to the President, for his confidence and my nomination.

I also want to acknowledge the colleagues, the lawyers and
judges, the family and friends back home who have lent their sup-
port during this process. Especially, I want to acknowledge the sac-
rifice of my parents. My father, if he were here today, I know
would be very proud. My mother is back home in Toledo beaming,
I am sure; my dear sisters back in Ohio, with their families; and
last, certainly not least, but perhaps foremost, the love of my bride
of 27 years, Kathleen.

And, Kathleen, why don’t you stand?

[Ms. Zouhary stood.]

Judge ZOUHARY. And my two daughters, Katie Marie and Alexis,
who have been traveled along with me on this judicial journey, and
I very much appreciate all they have done.

And T appreciate the opportunity to be here today, and look for-
ward to meeting the high expectations that people have laid out in
front of me.

Thank you.

[The biographical information of Judge Zouhary follows.]
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I. BIOGRAPHICAL INFORMATION (PUBLIC) |
Full name (include any former names used.)

Jack Zouhary

Address: List current place of residence and office address(es).

Residence: Office:

Sylvania Township 700 Adams Street
Ohio Toledo, Ohio 43624
Date and place of birth.

12/18/51

Toledo, Ohio

Marital Status (include maiden name of wife, or husband's name). List spouse's
occupation, employer’s name and business address(es).

Kathleen Louise Maher, nka Kathleen Maher Zouhary
Vice President and General Counsel

St. Luke’s Hospital

5901 Monclova Road

Maumee, Ohio 43537

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

University of Toledo College of Law (1973 - 1976) (JD June 1976)
Dartmouth College (1969 - 1973) (B.A. June 1973)

Employment Record: List (by year) all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from college.

Jacobson’s Department Store 1973 - 1974
Out of business Salesman
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Dale Anderson, Esq. 1974 - 1975
Now deceased Law Clerk
Cline & Cook 1975 - 1976
300 Madison Avenue, Suite 1100 Law Clerk
Toledo, Ohio 43504
Rebison, Curphey & O’Connell 09/76 - 12/99
Ninth Floor, Four SeaGate Associate / Partner
Toledo, Ohio 43604
S. E. Johnson Companies, Inc. 01/00 - 10/03
1345 Ford Street Senior Vice President / General Counsel
Maumtee, Ohio 43537 ‘
S. E. Johnson Committee 06/03 - 02/05
330 Louisiana Avenue Member
Perrysburg, Ohio 43551
Fuller & Henry, Ltd. 01/04 - 03/05
One SeaGate Of Counsel
Suite 1700
Toledo, Ohio 43604
Common Pleas Court 03/05 - present
Lucas County - Judge

700 Adams Street

Toledo, Ohio 43624

Military Service: Have you had any military service? If so, give particulars, including
the dates, branch of service, rank or rate, serial number and type of discharge received.
No.

Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

Dartmouth College

» Rufus Choeate Scholar
s Senior Thesis (Government / History)
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University of Toledo College of Law
* Associate Editor Law Review
¢ Criminal Law Clinic

American College of Trial Lawyers
¢  Membership limited to those lawyers representing the highest in courtroom
skills and ethics - less than one percent of Ohio lawyers

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

Current memberships:
American Bar Association

* Litigation Section
* Various other sections over the years including Tort, Antitrust, Insurance,
Construction, Corporate Counsel

Ohio State Bar Association
» Judicial Administration and Legal Reform Committee
+ Various other committees over the years including Litigation

Toledo Bar Association

+ Chair / Secretary of several court committees including Common Pleas, Court of
Appeals, Federal Court, Bench Bar, Judicial Candidates

* Recently served on Harry Potter Mock Trial and Fee Grievance

Inns of Court (Morrison Waite Chapter)
American College of Trial Lawyers
Dartmouth Lawyers Association

Prior Memberships
National Association of Railroad Trial Counsel

Ohio Association of Civil Trial Attorneys (OACTA)

Toledo Association of Civil Trial Attorneys (TACTA)

Federal Court Panel / ADR Neutral

Federalist Society

National Association of College and University Attorneys (NACUA)
Commercial Law League of America

Delta Theta Phi Legal Fraternity
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Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you belong.

To the best of my knowledge, none of the organizations to which I belong are active
in lobbying. I belong to the following organizations:

Toledo Rotary Club

Toledo Museum of Art

Toledo Zoological Society

COSI

St. Luke’s Hospital Pacesetter )
WGTE TV 30/FM 91 Public Broadcastmg
Dartmouth Club of Toledo

Automobile Association of American (AAA)

Court Admission: List all courts in which you have been admitted to practice, with dates
of admission and lapses if any such memberships lapsed. Please explain the reason for

_any lapse of membership. Give the same information for administrative bodies which

require special admission to practice.

Ohio, 1976

Michigan, 1991

United States Supreme Court, 1993

U.S. District Court for the Northern District of Ohio, 1976
U.S. District Court for the Southern District of Ohio, 2001
U.S. District Court for the Eastern District of Michigan, 2000
Sixth Circuit Court of Appeals, 1982

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy of
all speeches by you on issues involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily available to you, please supply them.

University of Toledo Law Review

Case Note “Obscenity and Theatrical Productions”
6 U. Tol. L. Rev. (1974)
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CLE Talks:

Date

Various

Various

Various

June 1999

October 1999

March 2000

June 2000

October 2000

December 2000

June 2001

October 2001

December 2001

July 2002

October 2002

Sponsor

National Association of Railroad Trial
Counsel (NARTC)
(various US locations)

Walinski Annnal Federal Court Seminar
(Toledo)

Toledo Bar Association
(Toledo)

‘Walinski Annual Federal Court Seminar
(Toledo)

Toledo Bar Association
(Toledo)

NARTC
(Georgia)

Walinski Annual Federal Court Seminar
(Toledo)

Toledo Bar Association
(Toledo)

Ohio State Bar Association
(Perrysburg)

‘Watlinski Annual Federal Court Seminar
(Toledo)

Ohio State Bar Association
{Napoleon)

Ohio State Bar Association
{Columbus)

NARTC
{Quebec, Canada)

Corporate Counsel Symposium
(Findlay)

Title

Several talks over the years including
topics such as whistle testimony in grade
crossing cases (“Do You Hear What 1
Hear?”), expert testimony, opening and
closing arguments, motions in limine and
the application of Daubert.

Federal Civil Rule 26 And Disclosures:
Kiss And Tell

Notice of Appeal (When To File);
Ethics (Legal Lore And More)

Civility In Litigation —-
Why Can’t We Be Friends?

Civil Litigation Is Not An Oxymeoron:
Let’s Be Friends!

Ethies:
Oxymoron

Civil Litigation Is Not An
Civil Litigation Is Not An Oxymoron -
Let’s Be Friends!

Civil Litigation Is Not An Oxymoren:
Let’s Be Friénds!

Case For Civility In Litigation
(co-sponsored by ACTL)

Civil Litigation Is Not An Oxymoron

Ethics And Professionalism - Civility

Ethics Teleconference
Panel discussion with lawyers from
Columbus, Cleveland and Cincinnati

Civil Litigation Is Not An Oxymoron
(With French Subtitles)

Civility Among Lawyers: Tell Me More



13.

14.

223

Civic Talks:
2003-2004 Rotary and American Legion Clubs “Lawyers, Lessons And Laughs”
* k %
Articles:
September 2004 Toledo Women’s Bar Association Newsletter — Judicial Column

Health: What is the present state of your health? List the date of your last physical
examination. )

Very Good
August 28, 2005

Judicial Office: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.

Lucas County Common Pleas Judge
Appointed to fill unexpired term
‘March 2005 to January 2007

General jurisdiction: Civil and criminal

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations  for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with
the citation to appellate court rulings on such opinions. If any of the opinions listed were
- not officially reported, please provide copies of the opinions.

1. None yet published
2. None
3. None

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected or
appointed. State (chronologicaily) any unsuccessful candidacies for elective public
office. .

Unsuccessful candidate for Lucas County Common Pleas Court, 2004,
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a. Describe chronologically your law practice and experience after
graduation from law school including:

1.

whether you served as clerk to a judge, and if so, the name
of the judge, the court, and the dates of the period you were
a clerk;

No

2. whether you practiced alone, and if so, the addresses and
dates;
No

3. the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you have
been connected, and the nature of your connection with
each;
Robison, Curphey & O’Connell  09/76 to 12/99
Ninth Floor Associate / Partner
Four SeaGate
Toledo, Ohio 43604
S. E. Johnson Companies, Inc. 01/00 to 10/03
1345 Ford Street Senior VP /
Maumee, Ohio 43537 General Counsel
S. E. Johnson Committee - 06/03 to 02/05
330 Louisiana Avenue Member
Perrysburg, Ohio 43551
Fuller & Henry, Ltd. 01/04 to 03/05
One SeaGate Of Counsel
Suite 1700
Toledo, Ohio 43604

. b 1. ‘What has been the general character of your law practice, dividing

it into periods with dates if its character has changed over the

years?
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Robison, Curphey & O’Connell 09/76 to 12/99
Private law practice representing individuals and businesses
with emphasis en civil trial practice and corporate matters.

S. E. Johnson Companies, Inc. 01/00 to 10/03

S. E. Jehnson (headquartered in Maumee), a large highway
contractor/aggregate and asphalt producer in the tri-state
Ohio, Michigan and Indiana region; reporting directly to the
CEOQ/President and responsible for legal, environmental/safety
and human resource departments; contract negotiation and
review, supervision of risk management, claims, union
grievances and litigation; member of the Board of Directors
since 1993; member of senior executive management team until
the sale of the Companies in May 2003. »

Describe your typical former clients, and mention the areas, if any,
in which you have specialized.

Primarily civil defense trial practice. Major clients included
Grand Trunk, nka CN North America; The Hartford;
Heritage; McKesson Corp.; Motorists Insurance; Nationwide
Insurance; Norfolk Western Railway Company, nka Norfolk
Southern Corporation; Ohio Insurance Guaranty Association
(OIGA); St. Paul; and S. E. Johnson Companies, Inc.

Did you appear in court frequently, occasionally, or not at ali? If
the frequency of your appearances in court varied, describe each
such variance, giving dates.

1 appeared in court frequently from 1976-99. After my career
change to in-house counsel, I appeared occasionally from
2000-03. 1 returned to some courtroom practice in 2004
handling discrimination, personal injury, wrongful death,
contract, business, real estate and class action litigation, as
well as serving as a Mediator in several construction disputes.
I also devoted significant time in 2004 to my judicial
campaign.

What percentage of these appearances was in:
(a) federal courts: 60%
(b)  state courts of record: 30%
(c) other courts: 10%
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3. ‘What percentage of your litigation was:
(a) civil: 98%
(b) criminal; 2%

4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

I estimate I have tried some one hundred cases to verdict and
was sole or chief counsel in eighty-five percent of those cases.

5. What percentage of these trials was:
(a) jury: 75%
(b) non-jury: 25%

18.  Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or
parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before whom
the case was litigated; and

(c) the individual name, addresses, and telephone numbers of co-counsel and
of principal counsel for each of the other parties.

A. Sobecki v. Millard
Lucas County Case No. 85-2817 (1987)

Jury trial before Judge Melvin Resnick with verdict for plaintiffs for $1,200
where jury rejected plaintiffs’ claim that auto accident aggravated multiple
sclerosis. Case presented novel medical issue of causation with conflicting
expert testimony. Demand was several hundred thousand dellars. I
represented defendant.
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Opposing counsel: Martin Holmes, Sr.
Schindler, Neff, Holmes, Schlageter & Mohler
300 Madison, Suite 1200
Toledo, Ohio 43604
(419) 243-6281

B. Langenderfer v. Johnson
917 F.2d 1413 (6th Cir. 1990)

Appellate court reversed jury verdict and found in favor of client

(defendants) as against four plaintiffs and modified verdict for fifth plaintiff

in case involving Section 2 antitrust claims in the construction industry.

This was a retrial (Judge John Potter) of an earlier case where the Court
" adopted a legal definition for predatory pricing advanced by defendants.

" Opposing counsel
in both trials: James Porter (retired) .
Cuyahoga County Commeon Pleas Court
29475 Edgedale Road
Cleveland, Ohio 44124
(216) 464-2260

W. Jack Rekstis

Squire, Sanders & Dempsey
4900 Key Tower

127 Public Square
Cleveland, Ohio 44114
(216) 479-8500

Co-counsel

on retrial: M. Neal Rains
Frantz Ward
55 Public Square Building
19" Floor
Cleveland, Ohio 44113
(216) 515-1660

Paul Friedman

Dechert, LLP

1775 I Street, N.W.

Washington, District of Columbia 20006
(202) 261-3300

10
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C. Osborn v. N&W

68 Ohio App.3d 85 (1990)

Summary judgment affirmed in favor of client (defendant) in wrongful
death and personal injury claims brought by driver and passengers in grade
crossing accident. Court found po negligence on the part of my client
despite adverse expert testimony.

Opposing counsel: Thomas Gallagher
Williams, Jilek, Lafferty, Gallagher & Scott
416 North Erie Street
Suite 500
Toledo, Ohio 43624
(419) 241-2122

Alan Mollenkamp
Mollenkamp & Ingram

411 North Michigan Avenue
Suite 300

Toledo, Ohio 43624

(419) 244-7500

Counsel
(Co-Defendant): Peter Casey
Eastman & Smith
P. O. Box 10032
Toledo, Ohio 43699-0032
{419) 247-1738

. E. Johnson v. Williams County Commissioners

Williams County Case No, 91-CI-72 (1991)

Bench trial before Judge Kenneth Rohrs who found in favor of client
(plaintiff) on complaint for mandamus and injunctive relief requesting
award of paving projects. The issue before the Court was whether the
County was justified in “jumping” a lower bid.

Opposing counsel: William Bish
Bish, Roth, Butler & Thompson
1210 West High Street
Bryan, Ohio 43506
(419) 636-5666
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E. Sun Refining & Marketing v. Crosby Valve
68 Ohio St.3d 397 (1994)

Federal District Court certified a question of state law: “Which statute of
limitations applies to parties to a contract where the plaintiff is suing for
property damage?” The Ohio Supreme Court ruled that, in product
liability actions between sophisticated parties, the character of the loss

" determines the applicable statute of limitations. Claims relating to property
other than the defective product are controlled by R.C. 2305.10 for
personal property and R.C. 2305.09(D) for real property. Case eventually
settled favorably for client (defendant).

Opposing counsel: Martin Morrissey
Mercy Health Partners
2200 Jefferson Street
Toledo, Ohio 43624
(419) 251-2801

Christopher Jones
Jones & Scheich

608 Madison Avenue
Suite 1600

Toledo, Ohio 43604
(419) 241-6450

F. Triomphe Investors v. City of Northwood
49 ¥.3d 198 (6th Cir. 1995), affirming 835 F. Supp 1036 (N.D. Ohio 1993)

Sixth Circuit affirmed District Court’s (Judge Lawrence Zatkoff) grant of
summary judgment in favor of City and its officials (clients) in claim

" brought by landowners based upon City’s denial of a special use permit.
The Court held that landowners had no property right protected by
substantive due process and the zoning code vested the City with discretion
‘even though plaintiff met minimum requirements.  U.S. Supreme Court
denied appeal.

Opposing counsel: Ralph DeNune
McHugh, DeNune & McCarthy
5580 Monroe Street
Sylvania, Ohio 43560
(419) 885-3597

12
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G. Uland v. S. E. Johnson

LEXIS 6112 (Williams County 1997)

This case involved contamination of Lake Pioneer in Williams County, Ohio
and a claim by the property owners around the lake against past and
present commercial property owners who allegedly caused the
contamination thereby damaging plaintiffs’ properties. The claims were
numerous and the Court (Judge Robert Franklin) awarded partial summary
judgment in favor of defendants dismissing most claims, Case eventually
settled favorably for client -- prior property owner, one of the defendants.

Opposing counsel
(Plaintiffs): Thomas Hayes
Goldberg, Wurster & Hays
6800 Central Avenue
Unit F-3
Toledo, Ohio 43617
(419) 843-5355

Steven Newcomer

P. O. Box 673
Perrysburg, Ohio 43551
(419) 872-2800

Counsel

(Co-Defendant): Shane Farolino
Roetzel & Andress
222 South Main Street
Akron, Ohio 44308
(330) 849-6680

Counsel
(Defendants): David Zoll
: : Michelle Kranz

Zoll & Kranz
6620 West Central Avenue
Suite 200
Toledo, Ohio 43617
(419) 841-9623

13
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H. Norfolk & Western v. City of Oregon
LEXIS 14909 (6th Cir. 1998)

I represented plaintiff seeking a declaration that the City’s attempt to find
the railroad in violation of the local blocked crossing statute was invalid.
The Court found the statute unconstitutional (preempted by federal law)
and enjoined its enforcement. This Decision by Judge David Katz was
eventually affirmed on appeal following a confirmation that the tracks in
the railyard were not feasible for reconfiguration.

Opposing counsel: Paul Goldberg
Goldberg, Wurster & Hays
6800 Central Avenue
Unit F-3
Toledo, Ohio 43617
(419) 843-5355

I. Miller v. Norfolk & Western
LEXIS 19301 (6th Cir. 1998)

Plaintiffs brought this action for paraplegic injuries Carrie Miller sustained
in a car-train collision. Miller was a passenger in a vehicle driven by her
friend. The jury returned a verdict, affirmed on appeal, in favor of
defendant (client). At issue on appeal were the jury instructions and the
trial court rulings (Judge David Katz) which placed limitations on the
testimony of plaintiffs’ expert and issues of federal preemption pertaining to
the train horn and lighting.

Opposing counsel:  Jeffrey Leikin
Nurenberg, Plevin, Heller & McCarthy
1370 Ontario Street
Suite 100
Cleveland, Ohio 44113
(216) 621-2300

J. Rehoreg v. Stoneco, Inc.
Lorain County Case No. 04 CA 8481 (2005)

Property owners brought class action nuisance claim against client
{defendant) owner of asphalt plant. Trial court (Judge Zaleski) denied class
certification and later, upon plaintiffs’ renewed motion asserting a new
damages theory, trial court (Judge Betleski) granted certification.
Appellate court held that unappealed-from prior order precluded plaintiffs
from resubmitting motion te certify.

14
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Opposing counsel: Robert Gary
Gary, Naegele & Theado
446 Broadway
Lorain, Ohio 44052
{440) 244-4809

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in this question, please omit
any information protected by the attorney-client privilege (unless the privilege has been
waived.)

1 feel strongly about the obligation to instill public confidence in the judiciary and
the justice system. Because of the opportunities I have had to practice in a wide
variety of courts, I have witnessed “the good, the bad and the ugly” in courtroom
decorum. I have addressed issues of civility, professionalism and respect for the law
in talks to professional and communify groups. These talks have been well-received
and resulted in invitations to address other groups. Although the image of lawyers
has declined since I first began te practice law, I believe the public is generally
unaware of the many contributions that lawyers make to improve not only the
justice system, but alse to improve the overall quality of life by their volunteer and
public service efforts. I take every opportunity to educate the public about all that
is good in the legal profession. In my role as state court judge, I now am able to
educate the juries and I make special efforts, with my staff, to insure a positive
experience for jurors and visitors to our courtroom.

1 have also been active as a mediator. In private practice, I served on the Federal
Court Panel of ADR Neutrals. I continued to volunteer as a mediator in disputes
while serving as General Counsel. During my tenure at Fuller & Henry, I was
selected to mediate several construction disputes. I also served on the Toledo Bar
Association fee arbitration committee. Most recently, as a judge, I take an active
role in settling cases on my docket and also have, at the request of my colleagues,
assisted in settling cases on other dockets. ’

15
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income

arrangements, stock, options, uncompleted contracts and other future benefits which you

expect to derive from previous business relationships, professional services, firm

memberships, former employers, clients, or customers. Please describe the arrangements
* you have made to be compensated in the future for any financial or business interest.

There remains a potential for shareholder distribution from the sale of S. E.
Johnson Companies, Inc. At the time of the sale in May 2003, escrow funds were
set up which, depending upon certain events, could lead to an additional
distribution to shareholders. The status of that distribution is still uncertain.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

I will meticulously follow the reporting required by the Ethics and Government Act.
I will review incoming cases for potential conflicts and will make full disclosure of
any relationships (personal, professional or financial) to the litigants which could
give rise to an appearance of impropriety. My present practice is to recuse myself
from cases involving Fuller & Henry (my recent law firm), S. E. Johnson (my recent
employer) or St. Luke’s Hospital (my wife’s employer). For the large corporate
clients I have represented in the past; I make full disclosure to counsel and allow
them to object to my hearing the case, recusing myself if appropriate. If I am
confirmed and appointed as a United States District Judge, 1 will continue to
maintain the integrity of the judiciary. I will follow the Code of Conduct for United
States Judges, applicable statutes and rules and regulations established for the
federal judiciary.

Do you have any plans, commitments, or agreements to pursue outside employment, with
or without compensation, during your service with the court? If so, explain.

Ne.

List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends,
interest, gifls, rents, royalties, patents, honoraria, and other items exceeding $500 or more
(If you prefer to do so, copies of the financial disclosure report, required by the Ethics in
Government Act of 1978, may be substituted here.)

16
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See attached Financial Disclosure Report.

Please complete the attached financial net worth statement in detail (Add schedules as
called for).

See attached Net Worth Statement,

Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

Position - Lucas County Co-Chair for Veinovich for Senate (2000).

Role - I have hosted or co-hosted events for several local and statewide candidates
over the years including Michael DeWine, Betty Montgomery, James Petro, Robert
Taft, George Voinovich, Ohio Supreme Court Justices, local trial and appellate
judges, state senators and representatives. I have worked with each of the Lucas
County GOP Chairs dating back to the 1980°s.
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R vr— FINANCIAL DISCLOSURE REPORT Report Requied by he Favees
Lo Renlmod FOR CALENDAR YEAR 2003 (USC App. Se101-111)
L. Person Reporting (Last name, first, middle initial} 2. Court or Organization 3. Date of Report
Zouhary, Jack District Court, Northern District Ohio 12/15/05
4. Title {Article Il judges indicate active or senior status; | 5. Report Type {check appropriate type) 6. Reporting Period
istrate judges indicate full- 1.time;

magisirate judges indicate ull- or portfine) X Nomination, Date 12/14/05 01/01/04 - 11/30/04
District Judge - Nominee Imitial Annal Final
7. Chambers or Office Address 8 On theozafm %l; the inl'olim_:tio': cm:him iin this ch?rt and

N A L] e # hy

700 Adams Street i:{ompl;a‘::t wl::hp:;t;ﬁ::l;z e l:ws ?ud rng:l‘l':lyo:s.p. on
Courtroom 8
Toledo, Ohio 43624 Officer Date

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
checking the NONE box for each part where you have no reportable information. Sign on last page:

L POSITIONS. (Reporting individual only; see pp. 9-13 of Instructions.)

SITION NAME OF ORGANIZATION/ENTITY

l X NONE (No reportable positions.)
1

2

1I. AGREEMENTS. (Reporting individual only: see pp. 14-16 of Instructions.,)

DATE PARTIES AND TERMS
NONE (No reportable agreements,)
! State of Ohio
2005 Public Employee Retirement System (PERS)

1. NON-INVESTMENT INCOME. (Reporting individual and spouse: see pp. 17-24 of Instructions.)
DATE SOURCE AND TYPE GROSS INCOME

A. Filer’s Non-Investment Income
NONE (No reportable non-investment income.y

1

2005 Lucas County Common Pleas Court Judge ) i $ 112,700
2 2004-05 Fuller & Henry, Ltd. $ 35,383
3 o0m . E. Johnson Cos. $ 1278600

B. Spouse’s Non-Investment Income - If you were married during any portion of the reporting year, please complete this
section. (doliar amount not required except for honoraria)

| NONE (No reportable non-investment income.)

1 2005 St. Luke’s Hospital Salary

2
2004 St. Luke’s Hospital Salary
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Braic of Report
] Jack Zoubary i 12/15/05
H i
IV. REIMBURSEMENTS - transportation, lodging, food, entertainment.
{Includes those to spouse and dependent children. See pp. 25-27 of Instructions.)
SOURCE DESCRIPTION
[
| | NONE (No such reportable reimbursements.)
______ B
! Exempt
2
3
4
5
6
7
V. GIFTS. (Includes those to spouse and dependent children. See pp. 28-31 of Instructions.)
SOURCE DESCRIPTION YALUE
NONE (No such reportable gifts.}
1 Exempt b3
z s
3 $
4
$
V1. LIABILITIES. (Includes those of spouse and dependent children See pp. 32-33 of Instructions.)
CREDITOR . DESCRIPTION VALUE CODE*
NONE (No reportable liabilities.)
1
2
3
4
5
*Value Codes:  J=815,000 or less K=$15,001-$50,000 . L=$50,001-$1060,000 M=$100,001-$250,000" :
N=$250,001-3500,000 0=$500,001-$1,000,000 P1=$1,000,001-85,000,000
P2=$5,000,001-$25,000,000 P3=25,000,001-50,000,000 P4=50,000,001 or more
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FINANCIAL DISCLOSURE REPORT Name of Person Repocting Date of Repon
Jack Zouhary 12/15/05

VIL. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions (Includes those of
spouse and dependent children. See pp. 34-57 of Instructions.)

A B. C.
Description of Assets .
{including, m‘:;x assets) lemccuzlc Gmﬂ\w Tmtsawons dunng reporting pmod
- " . . Tepasting ‘period’ | . reporting. pesiod. |- Rl i
(4] @) o @ [N Ifnotemp: from: dxscbsm
Place (0" afir cach aiset . (e’pc - Ve, ‘ o @@ @ S
Crompt ot prior disclosure:. Amt. dn’?‘ Vatue | Method ™| - by, 2ell,* | Dk Val)uc & . ey .
Codel Code2 1 -Code3. . werger,” ' iMonth-l Code2 " fCodel hiryea/sciler
(A-H) mt) (P | (W)} redemption) | Day | () | (AH) G wﬂemmcn)
NONE (No reportable income,
i
1 DTE Energy A brv J T Exempt
2 TXU Corp ' Al DIV | K T
3 Fiserve A Div i) T .
4 Bank of New York A Div 3 T
5 McDonald Investments C Div L T
6 Merrill Lynch E Div N T
7 Five M Trust E DIV o T
8 Five M Trust E RENT | N w
9 Charter One B INT K T
10 Capital One B INT L T
11 Fifth Third E INT N T
12 Corus Bank B INT L T
13 National Financial A INT ¥ T
14 McDonald Investments C INT L T
15 Merrill Lynch E INT N T
16 Five M Trust D INT (] T
17 Rurban Financial A DIv J T
1 Income/Gain Codes: B=51,001-32.500 C=32,501-$5.060 MSOOX-SI§,000 g E=Sl§,00[«$$0,000
{See Col- B1; D4) F~ssé 001-. smoooo G=5100,001:81,000,000 ' H1=51.000,001-55,000, HorMore: s ooo,voo )
7 Valic Codes: J=513 0G0 o fess K=315,001-$30,000 550,001 $100.000 4
(SeeCol. C1,D3)  N=5250,001-5500,000 O=5500001«$l 1000,000 - “P1=$1.000.001-85,000,600 P2‘$50b0001 SL‘UJOODOO
P3: “525000001 -$50,000, 4=Mote than $50,000,000
3 Value Method Codes: i RﬁCost {real estate only) -~Assc_ssmml T=Cash/Market
{Sec Col. C2) -Book valuc V=Other .




238

FINANCIAL DISCLOSURE REPORT

{ Name of Person Reporting Date of Report
H Jack Zouhary 12/15/05

|
i

VIL. Page2 INVESTMENTS and TRUSTS -- income, value, transactions ncfudes shose of
spouse and dependent children. See pp. 34-57 of Instructions.)

LA B. C.
Deseril £ Assets b.
(i thust mssets) Tncome Gaoss vale Transactions during reporting period
reporting period reporting pesiod
ol & M @ [$}] If not exempt from disclosure
! o Vai hia » | o |a 5
(¢.2., *
Place (X" afier each asset Amt | G| value | Mehod | buy SN, T V(a.h)xe dih ldn&igy of
exempt from prior disclosure. Codel | rentor | Code2 Code merger,  [Month-j Code2 .| Codel
(AH) | int) | O-P) | (QW) | rcdemption) | Day | O-F) | (AH)| (ifprivate transaction)
- NONE (No rcpomblc income,
ctions)
18 Fifth Third IRA A INT J T Exempt
19 Merrill Lynch IRA E Dy Q T
20 Hartford Life (two policies) C Div F T
|21 Manu Life Annuity D DIV M T
22 Reliastar B Div ¥ T
23 ABA Retirement 401(k} D DIV M T
24 Nationwide Retirement 403(B) D Div N T
25 US Savings Bonds B INT K T
26
27
28
29
30
3t
32
33
1 Income/Gain Codes: A=SLOD0orless  B=$1001-52,500 0 ¥
(e Cot. B, DAy F=550, ommsmo 000 G=$100, oosxz’sx 000,000 ﬁﬁ%’xs ooo‘gbolms)s 000,800 MS 001 da ggo 000,000 ErS15,001850.000
2 Value Codes: 3135, xess K515 oon.ssoooo L=8$50,001~ $100 000 W
See Col. C1, D3] N—széo 0=8500,001-$1,000,000 PI 1,000,001-$5,000.000  P2=85,
¢ ) —szsooooox ssooooooo -s j=More than $50,000,000 35000001 szsoooooo
3 R=Cost (real SvAssasmem T=Cashivg
(Sec Col. cz) i e vahe Vot e onb) i erket
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1 Name of Person Reporting R Diate of Report
! [

FINANCIAL DISCLOSURE REPORT | Jack Zouhary ] 12715005

VIIL. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.)

IX. CERTIFICATION.

¥ certify that all i ion given above (inchuding i g to my spouse and minor or dependent children, if any) is
accurate, true, and comp]eteto the best of my knowledge and belief, and that any information not reported was withheld because it met applicable
statutory provisions p

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in
compliance with the provisions of 5 U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

Signature W‘—Vf/ Date /Z*/Ié_/DS'
NOTE: ANY INDIVIDUAL WHO KNO GLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.)

FILING INSTRUCTIONS:

Administrative Office of the
United States Courts

Suite 2-301

One Columbus Circle, N.E.

{
|
; Mail signed original and 3 additional copies to: Ce i n Financial Di:
3
|
Washington, D.C. 20544.
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FINANCIAL STATEMENT
NET WORTH
Provide a current fi ial net worth which i in detail all assets (including bank accounts,

sl heddi

real estate, securities, trusts, i and other ft
and other financial obligations) of yourself, your spouse, and other i

) all liabilities (including debts, mortgages, loans,
di bers of your h

hald

ASSETS LIABILITIES

Cash on hand and in banks 747 | 613 | Notes payable to banks-secured
.8. Government securities-add schedule 30 | oo | Notes payable to banks-unsecured
Listed securities-add schedule 386 | 011 | Notes payable to relatives
Untisted securities--add schedule Notes payable to others
Accounts and notes receivable: Accounts and bills due

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubtfut i(cc;’aeldeus)t:te mortgages payable-add
Real estate owned-add schedule 700 | 000 | Chattel mortgages and other liens payable
Reat estate mortgages receivable Other debts-itemize:
Autos and other personal property 1101 000
Cash value-life insurance 185 1 944
Other assets itemize:
Retirement accounts 505 682
5M Trust {one-fifth interest) 900 000

Total labilities 0
Net Worth [3 565 § 252
Total Assets 565 | 2572 | Total liabilities and net worth 6 565§ 252
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor Are any assets pledged? (Add schedule) NO
On leases or contracts aAcr‘cio);;\; defendant in any suits or legal NO
Legal Claims Have you ever taken bankruptcy? NO

Provision for Federal Income Tax

Other special debt
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FINANCIAL STATEMENT

NET WORTH SCHEDULES

U.S. Government Securities
Series EE Bonds $ 30,000
Listed Securities
McDonald Brokerage $ 176,006
Merrill Lynch Brokerage 1,161,681
TXU 26,824
Rurban 11,000
DTE 10,500

Total Listed Securities 1,386,011
Real Estate Owned
Personal residence $ 700,000

* My spouse owns a one-fifth interest in a family Trust consisting of brokerage accounts,
bank accounts, certificates of deposit and a fifty percent ownership in three commercial
properties in Greenville, Ohio.
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association's Code of
Professional Responsibility calls for "every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

Over the years, I have provided pro bono services in the area of will preparation,
traffic matters and contract review. I provided free legal advice to S. E. Johnson
employees on personal or family matters; Ladyfield School and Notre Dame
Academy when serving on school boards and committees; and the Corey Woods
Homeowners Association when serving on its Board. My largest pro bone service
(over one hundred hours) was handling a will contest on behalf of St. Elias Church
where 1 was able to successfully negotiate a settlement resulting in a $100,000
increase in the bequest. Co-defendants included other churches who also obtained
increased bequests. My work on this matter included document production and
review, witness interviews, deposition testimony, court appearances and settlement
conferences.

From early adulthood, when 1 was a Big Brother, until the present, my volunteer
commitment has been focused on students and education. I think I held every title
imaginable at my children’s grade school from reom rep, coach, field trip chaperone
to President of the parent organization. After my children graduated from grade
school, I remained active in the school as a Junior Achievement presenter. I was
able to bring my legal and business perspective to junior high students in
presentations ranging from job interviews and career options to the stock market
and personal finances. I was an active volunteer at my children’s high school where
I was asked to serve on the Principal Search Committee and as a co-chair of the
recent Capital Campaign. 1 continue to judge area high school forensic
competitions. Most recently, I met weekly with a family from Liberia through the

. Chicago Interfaith Youth Corp helping nine-year-old Josiah adjust to life in Toledo
and being a “big brother”.

Our family served as volunteers at St. Pat’s Soup Kitchen when our two daughters
were young until they graduated from high school. I have been an active volunteer
in my church serving in numerous capacities for over twenty-five years including
Parish Council, Church School teacher and Director, choir, and recently
completed a term as Chairman of the Endowment Fund. In addition, my volunteer
efforts through the Toledo Rotary Club include projects such as Partners in
Education and other community service ranging from Red Cross to Salvation Army.

18
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The American Bar Association's Commentary to its Code of Judicial Conduct states that
it is inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you currently belong, or have you
belonged, to any organization which discriminates -- through either formal membership
requirements or the practical implementation of membership policies? If so, list, with
dates of membership. What you have done to try to change these policies?

In college, I was a member of Psi Upsilon Fraternity (Zeta Chapter) which limited
membership to males.

Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to end
(including the circumstances which led to your nomination and interviews in which you
participated).

Yes, the process began with the completion of a Questionnaire in January 2005,
This was followed by three interviews: Februnary 2005 in Toledo before a statewide
advisory group of lawyers; March 2005 with Senator Mike DeWine; and April 2005
in Columbus for a second interview with the statewide group.

Both Ohio Senators received supporting letters from, and their Staff made
telephone calls to, personal and prefessional acquaintances.

Later I interviewed with the Office of White House Counsel and the Department of
Justice. A background investigation was performed by the FBI after which I was
informed by the President’s staff that he was formally nominating me to this
position.

Has anyone involved in the process of selecting you as a judicial nominee discussed with
you any specific case, legal issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case, issue, or question? If so, please
explain fully.

No.

Please discuss your views on the following criticism involving "judicial activism."

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the judicial
branch has usurped-many of the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism™ have been said to include:

19



244

a, A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a vehicle
for the imposition of far-reaching orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon

governments and society;

d. A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

Judicial activism is a problem to be avoided. I understand a judicial activist to be a
judge who exceeds the purpose and authority of the judiciary.

The role of the judiciary is to interpret the law, not to legislate. For example, it is
not for the judge to strike down a law because he or she disagrees with it, but only if
it is unconstitutional. It is for the elected legislators to set a policy agenda and to
pass laws that further that agenda. The judiciary’s role was never meant to rewrite
what the legislature has done or to make broad policy determinations. Rather, cases
are to be decided based on their specific facts after meeting certain threshold
requirements, such as jurisdiction and standing. Such an approach permits
responsible resolution of the particular dispute between the parties.

For a judge to avoid judicial activism, he or she must keep in mind that each branch
of government has limited autherity, as intended by our forefathers, with each
branch serving as a check and balance on the others. I am keenly aware of the
importance of stare decisis, and that litigants are entitled to rely on legal precedents
in governing their conduct and evaluating their cases. As a trial judge, I view my
role as one of applying the law, not making the law, again a reflection of the
separate branches of government. A judge should defer, not usurp; interpret
statutes by examining the “four corners of the document” witheut regard to
personal preferences about what the law should be; resolve fairly the issue at hand
without imposing on other individuals and institutions; and seek consistent
jurisprudence as opposed fo case-by-case “detours”. By exercising judicial
restraint, the courts can meet their promise of fairness, impartiality and the pursuit
of justice.

20
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AFFIDAVIT

1, Jack Zouhary, do swear that the information provided in this statement is, to the best of my
knowledge, true and accurate. :

Date: December 15, 2005 Q/M
Jack d’

Notaty Publi
NANCY L. SNIEGOCKI
Notary Pubfic - State of Ohio
My Commission Exoives Feb. 2, 2008
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Senator DEWINE. Thank you, Judge, very much.
Mr. Clark, welcome.

STATEMENT OF JOHN F. CLARK, NOMINEE TO BE DIRECTOR,
UNITED STATES MARSHALS SERVICE

Mr. CLARK. Thank you, Mr. Chairman, Senator Feinstein. I am
very honored to appear before the Committee as the President’s
nominee to serve as Director of the United States Marshals Serv-
ice.

I also wanted to thank the Attorney General and the President
for the confidence they have placed in me, and it was also an addi-
tional honor to have both Senators Warner and Allen appear this
morning to express their confidence in me in supporting me.

As a career employee of the Marshals Service, nearly 23 years,
I can say without a doubt this is one of the most honorable things
I have had to do in my career. So I look forward to answering your
questions.

Although my wife, Lucy, has been introduced, I would also like
to thank her, my wife of 17 years, Lucy, for being with me today
and to also be the captain of my support team.

Thank you. I look forward to answering your questions.

[The biographical information of Mr. Clark follows.]
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1. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
John Francis Clark
Address: List current place of residence and office address(es).

Home: Oak Hill, VA 20171 Office: 1735 Jefferson Davis Hwy.
Arlington, VA 22202

Date and place of birth.
June 21, 1960 (Malone, New York)

Marital Status: (inciude maiden name of wife, or husband’s name). List
spouse’s occupation, employer’s name and business address.

I am married to Lucia (Costanzo) Clark who is employed as a
Management Analyst for the Joint Programs Office, 12801 Fair Lakes
Parkway, Fairfax, VA 22033.

Education: List each college and law schooi you have attended,
including dates of attendance, degrees received, and dates degrees
were granted.

1. Syracuse University, 1999 — present, Master of Social Sciénce,
(degree in progress)

2. Syracuse University, 1995 ~ 1997, Bachelor of Science, degree

awarded 1997

Northern Virginia Community College, 1996 — 1997, no degree

awarded

Prince Georges Community College, 1983, no degree awarded

University of Maryland, 1982, no degree awarded

Hudson Valley Community College, 1978 — 1980, Associate in

Applied Science, degree awarded 1980

R

ook

Employment Record: List (by year) all business or professional
corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, nonprofit or otherwise, including firms,
with which you were connected as an officer, director, partner,
proprietor, or employee since graduation from college.

Since graduating from college, | have been employed in the following
manner:
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July 2005 — present: Acting Director, United States Marshals Service,
Headquarters, Arlington, Virginia

2002 — July 2005: United States Marshal for the Eastern District of
Virginia, Alexandria, Virginia (appointed by President George W. Bush)

1999 — 2002 Acting United States Marshal for the Eastern District of
Virginia, Alexandria, Virginia ’

1997- 1999:; Chief Deputy U.S. Marshal (Supervisory Criminal
Investigator) for the Eastern District of Virginia, Alexandria, Virginia

1996 — 1997: Chief Inspector (Supervisory Criminal Investigator),
Office of Internal Affairs, U.S. Marshals Service Headquarters,
Arlington, Virginia

1992 — 1996: Chief Inspector (Supervisory Criminal Investigator),
International Fugitive Operations, U.S. Marshals Service
Headquarters, Arlington, Virginia

1990 — 1992: Supervisory Inspector (Supervisory Criminal
Investigator), Office of Internal Affairs, U.S. Marshals Service
Headquarters, Arlington, Virginia

1986 — 1990: Inspector, Fugitive Squad, U.S. Marshals Service,
Eastern District of Virginia, Alexandria, Virginia

1983 — 1986: Deputy U.S. Marshal, U.S. Marshals Service, Northern
District of California, San Francisco/San Jose, California

1981 — 1983: Police Officer, U.S. Capitol Police, Washington, DC
1980 — 1981: Patrol Agent, U.S. Border Patrol, Marfa, Texas
In addition, | have served on the Board of Elders for Community Bible
Church (a non-profit organization) from 1997 to present. | do not
receive any compensation for this position.
Military Service: Have you had any military service: if so, give
particulars, including the dates, branch of service, rank or rate, serial

number and type of discharge received.

No.
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Honors and Awards: List any scholarships, fellowships, honorary
degrees, and honorary society memberships that you believe would be of
interest to the Committee:

During the course of my career, | have received numerous honors and
awards for exceptional work performance to include formal letters of
commendation, Sustained Superior Performance awards and the Attorney
General's Award for Outstanding Assistance to Disabled Employees.

Bar Associations: List all bar associations, legal or judicial-related
committees or conferences of which you are or have been a member and
give the titles and dates of any offices which you have held in such
groups.

None/Not applicable
Other Memberships: List all organizations to which you belong that are

active in lobbying before public bodies. Please list all other organizations
to which you belong.

I belong to the following organizations that lobby before public bodies:

1. International Association of Chiefs of Police
2. Federal Law Enforcement Officer’s Association
3. Virginia Association of Chiefs of Police

Other organizations to which | belong:

Virginia Gang Investigator's Association
Wintergreen Nature Foundation

Liaison Officer's Association [foreign police]
Chateaugay Fish and Game Club
Community Bible Church

Oakton Chase Homeowner's Association

Oah LN~

Court Admission: List all courts in which you have been admitted to
practice, with dates of admission and lapses if any in such memberships
lapsed. Please explain the reason for any lapses of membership. Give
the same information for administrative bodies which require special
admission to practice.

None.
Published Writings: List the titles, publishers, and dates of books,

articles, reports, or other published material you have written or edited.
Please supply one copy of all published material not readily available to
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the Committee. Also, please supply a copy of all speeches by you on -
issues of constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please supply
them.

| published a magazine article in the August 2005 addition of Police Chief
magazine on the topic of Fugitive Task Force Operations. During April
2005, | testified before the House Judiciary Committee, Subcommittee on
Crime, Terrorism and Homeland Security regarding H.R. 1751. | have not
published any books, other articles, reports or other material. On
occasion, | delivered speeches on a variety of law enforcement topics,
however, no notes or copies of the speeches were kept.

Health: What is the present state of your health? List the date of your
last physical examination.

I am in excellent health with no current injuries or illnesses. My last
physical exam was conducted on 8-16-04.

Public Office: State (chronologically) any public offices you have held,
other than judicial offices, including terms of service and whether such
positions were elected or appointed. State (chronologically) any
unsuccessful candidacies for elective public office.

On August 1, 2005, | was designated by President George W. Bush to
serve as the Acting Director of the United States Marshals Service. | was
appointed by President George W. Bush to serve as the United States '
Marshal for the Eastern District of Virginia on November 15, 2002 for a
term of 4 years. | have never held any other public office or been a
candidate for elective public office.

Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as a clerk to a judge, and if so, the
name of the judge, the court and the dates of the period you
were a clerk;

Not applicable

2. whether you practice alone, and if so, the addresses and
dates;

Not applicable
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3. the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you have
been connected, and the nature of your connection with
each;

August 2005 — present: Acting Director, United States Marshals
Service, 1735 Jefferson Davis Highway, Arlington, Virginia 22202

2002 ~ July 2005; United States Marshal for the Eastern District of
Virginia, 401 Courthouse Square, Alexandria, Virginia, 22314

1999 — 2002: Acting United States Marshal for the Eastern District of
Virginia, 401 Courthouse Square, Alexandria, Virginia, 22314

1997- 1999: Chief Deputy U.S. Marshal for the Eastern District of
Virginia, 401 Courthouse Square, Alexandria, Virginia, 22314

1996 — 1997: Chief Inspector (Supervisory Criminal Investigator),
Office of Internal Affairs, U.S. Marshals Service Headquarters, 1735
Jefferson Davis Highway, Arlington, Virginia, 22202

1992 — 1996: Chief Inspector (Supervisory Criminal Investigator),
International Fugitive Operations, U.S. Marshals Service
Headquarters, 600 Army Navy Drive, Arfington, Virginia, 22202

1990 -- 1992: Supervisory Inspector (Supervisory Criminal
Investigator), Office of Internal Affairs, U.S. Marshals Service
Headquarters, 600 Army Navy Drive, Arlington, Virginia, 22202

1986 - 1990: Inspector (Criminal Investigator), Fugitive Squad, U.S,
Marshals Service, Eastern District of Virginia, 1000 East Main Street,
Richmond, Virginia, 23219 and 200 South Washington Street,
Alexandria, Virginia 22314

1983 — 1986: Deputy U.S. Marshal, U.S. Marshals Service, Northemn
District of California, 280 South First Street, San Jose, California
95113 and 450 Golden Gate Avenue, San Francisco, California 94102

1981 — 1983: Police Officer, U.S. Capltol Police, 119 D Street, NE,
Washington, DC 20510

1980 — 1981: Patrol Agent, U.S. Border Patrol, 300 Madrid Street,
Marfa, Texas 79483
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1. What has been the general character of your law
practice, dividing it into periods with dates if its character has
changed over the years?

Not applicable

2. Describe your typical former clients, and mention
areas, if any, in which you have specialized.

Not applicable

1. Did you appear in court frequently, occasionally, or
not at all? If the frequency of your appearances in court
varied, describe each such variance, giving dates.

Not applicable

2. What percentage of these appearances was in:
a. federal court;
b. state courts of record;
c. other courts.
Not applicable
3. What percentage of your litigation was:
a. civil;
b. criminal.

Not applicable

4. State the number of cases in courts of record you
tried to verdict or judgment (rather than settled),
indicating whether you were sole counsel, chief
counsel or associate counsel.

Not applicable

5. What percentage of these trials was:

a. jury
b. non-jury.
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Litigation: Describe the ten most significant litigated matters which
you personally handled. Give the citations, if the cases were
reported, and the docket number and the date unreported. Give a
capsule summary of the substance of each case. ldentify the party
or parties whom you represented; describe in detail the nature of
your participation in the litigation and the final disposition of the
case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges
before whom the case was litigated; and

c. the individual name, addresses, and telephone numbers of
co-counsel and of principal counsel for each of the other
parties.

Below are the names and telephone numbers of 10 individuals who
can attest to my professional and public life:

1. Honorable James R. Spencer, Chief United States District
Judge, Eastern District of Virginia (804-916-2250)

2. Honorable Henry E. Hudson, United States District Judge,
Eastern District of Virginia (804-916-2290)

3. Honorable Paul J. McNulty, United States Attorney, Eastern
District of Virginia (703-299-3700)

- 4. Honorable Gerald Bruce Lee, United States Djstrict Judge,

Eastern District of Virginia (703-299-2117)

5. Honorable John W. Marshall, Secretary of Public Safety,
Commonwealth of Virginia (804-786-5351)

6. Joseph W. Trindal, Regional Director, National Capital Region,
U.S. Department of Homeland Security (202-690-9632)

7. Charlie T. Deane, Chief of Police, Prince William County
(Virginia) Police Department (703-792-6652)

8. Robert H. Banks, Jr., Chief Inspector, United States Marshals
Service (Ret.) (301-596-4736)
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9. John R. Hackman, Chief Deputy U.S. Marshal, Eastern District
of Virginia (757-963-5990)

10. Mary M. Doherty, Assistant Chief Deputy U.S. Marshal,
Eastern District of Virginia (703-837-5542)

Legal Activities: Describe the most significant legal activities you
have pursued, including significant litigation which did not progress
to trial or legal matters that did not involve litigation. Describe the
nature of your participation in this question, please omit any
information protected by the atlorney-client privilege (unless the
privilege has been waived).

I am a 23-year veteran of the United States Marshals Service
{(USMS) and | have served in a variety of positions within the USMS
from Deputy Marshal to appointment by the President as the United
States Marshal for the Eastern District of Virginia. During my
career, | have served in field offices, both large and small) where |
performed all the typical duties of a Deputy Marshal. In addition, |
served over 7 years of duty at the USMS Headquarters where |
managed national programs and supervised numerous projects and
people in some of the most demanding mission areas, to include
Chief Inspector of the Internal Affairs Division and Chief Inspector
of the International [fugitive] Investigations Division.

I have extensive experience in the Judicial Security mission area of
the USMS. Since 9/11, | have been directly responsible for security
planning for some of our nation’s most sensitive terrorist
prosecutions, such as Zacharias Moussaoui, John Walker Lindh
and the “Virginia Jihad” to name a few. Based on my experience
and knowledge in this area, | have conducted numerous training
sessions and seminars on this topic to include organization$ such
as the National Sheriff's Association.

My experience in fugitive investigations is broad and deep. For
example, | was instrumental in helping secure congressional
funding for the Regional Fugitive Task Force which is now in full
operation within the Eastern District of Virginia. | have conducted
hundreds of investigations as a Deputy Marshal to include locating
and arresting individuals for violent crimes, both domestically and
internationally. | have served in nearly every program area within
the Investigative Services Division. '
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts and other
future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you made to be
compensated in the future for any financial or business interest.

| will receive deferred income (currently valued at $102,950) accumulated
in the U.S. government “Thrift Savings Plan” payable upon my retirement
{on or after June 2010). | do not have any other deferred income
arrangements or other future benefits which | expect to derive from my
employment or other sources or individuals to include any future financial
or business interests.

2. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify
the categories of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial service in the
position to which you have been nominated.

In the event any potential conflicts of interest arise during my appointment,
I will immediately seek counsel and advice from the Department of
Justice, Office of Ethics.

3. Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service in the
position to which you have been nominated? If so, explain.

No.

List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria,
and other items exceeding $500 or more. (if you prefer to do so, copies of
the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.)

(see attached SF-278)

4. Please complete the attached financial net worth statement in detail (add
schedules as called for).

(see attached financial net worth statement and required schedules)
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5. Have you ever held a position of played a role in a political campaign? If
so, please identify the particulars of the campaign, including the
candidate, dates of the campaign, your title and responsibilities.

No.
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ill. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every
lawyer, regardless of professional prominence or professional
workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these
responsibilities, listing specific instances and the amount of time
devoted to each.

Although | am not an attorney, | have given and continue to give
considerable time to serving those who are disadvantaged. As a
member of Community Bible Church, | have participated in various
community service projects, directly and indirectly, in which we
assisted disadvantaged residents of West Virginia through short-term
mission trips. The mission trips were organized to assist elderly and
low-income residents who need home repair, yard clean-up or other
humanitarian services. | have also annually participated in the “Prison
Ministries” program that provides Christmas gifts to children who have
a parent incarcerated in prison. During my service in this program, |
assisted in delivering gifts, purchased by myself and other church
members, to children in the greater Washington, DC area.

Do you currently belong, or have you belonged, fo any organization
which discriminates on the basis of race, sex, or religion — through
either formal membership requirements or the practical implementation
of membership policies? If so, list, with dates of membership. What
have you done to try to change these policies.

I do not now belong or have | ever belonged to any organization which
discriminates on the basis of race, sex or religion either through formal
membership requirements or the practical implementation of
membership policies.
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oo U.S. Department of Justice [

Washington, D.C. 20530

OCT 2 5 2005

Marityn Glynn

Acting Director

Office of Government Ethics
Suite 500

1201 New York Avenue, NW
‘Washington, DC 20005-3919

Dear Ms. Glynn:

In accordance with the provisions of Title I of the Ethics in Government Act of 1978 as amended,
1 am forwarding the financial disclosure report of John Clark, who has been nominated by the
President to serve as Director, United States Marshals Service, Department of Justice. We have
conducted a thorough review of the enclosed report.

The conflict of interest statute, 18 U.S.C. Section 208, requires that Mr. Clark recuse himself
from participating personally and substantially in a particular matter in which he, his spouse, or
anyone whose interests are imputed to him under the statute, has a financial interest. Mr. Clark
has been counseled and has agreed to obtain advice about disqualification or to seek a waiver
before participating in any particular matter that could affect his financial interests.

‘We have advised Mr. Clark that because of the standard of conduct on impartiality at

5 CFR 2635.502, he should seek advice before participating in a particular matter involving
specific parties which he knows is likely to have a direct and predictable effect on the financial
interest of a member of his household, or in which he knows that a person with whom he has a
covered relationship is or represents a party.
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Ms. Marilyn Glynn Page 2

Based on the above agreements and counseling, I am satisfied that the report presents no conflicts
of interest under applicable laws and regulations and that you can so certify to the Senate
Judiciary Committee.

Sincerely,

(L2 Cp—

Paul R. Corts
Assistant Attorney General

for Administration and
Designated Agency Ethics Official

Enclosure
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail
all assets (including bank accounts, real estate, securities, trusts, investments, and
other financial holdings) all liabilities (including debts, mortgages, loans, and other
financial obligations) of yourself, your spouse and other immediate members of your

household.
ASSETS LIABILITIES

Cash on hand and in banks 30,000 Notes payable to banks-secured | 0.00

U.S. Government Securities -add 0.00 Notes payable to banks 0.00

sc